| 


| 


FLORIDA STATE BAR ASSOCIATION 


LAW JOURNAL 


VOLUME 5 FEBRUARY, 1932 No. 10 


The 1931 Chancery Act, Annotated 
By EDWARD McCARTHY, JR., of the Jacksonville Bar 


A Discussion of the Rule Established in the Case of Chapman 


Versus St. Stephens Protestant Episcopal Church, Inc., Et Al. - 
By T. J. BLACKWELL, of the Miami Bar - 


History of Wills—Legislative Suggestions 
By D. H. REDFEARN, of the Miami Bar 


Address on “What Is the F uture of luternational Relations?” 


By R. A. HENDERSON, JR., of the Fort Myers Bar 


| 


IN THIS ISSUE 


THE 1931 CHANCERY ACT, ANNOTATED ._ 


By Edward McCarthy, Jr., of the Jacksonville Bar. 


A DISCUSSION OF THE RULE ESTABLISHED IN THE CASE OF CHAPMAN VERSUS ST. STEPHENS 


PROTESTANT EPISCOPAL CHURCH, INC., ET AL. 


By J. T. Blackwell, of the Miami Bar. 


HISTORY OF WILLS—LEGISLATIVE SUGGESTIONS 


By D. H. Redfearn, of the Miami Bar. 


ADDRESS ON “WHAT IS THE FUTURE OF INTERNATIONAL RELATIONS?” 


By R. A. Henderson, Jr., of the Fort Myers Bar. 


PAGE 


431 


435 


446 


Florida and Southern Digest 


A PERFECT COMBINATION OF STATE AND REPORTER 
DIGEST WITH ALL THE ADVANTAGES OF EACH 
It covers all of the Florida cases from the admission of the State in 1845 to 


date, and also the Decisions of the group of neighboring states as reported 
in the Southern. 


It is a “life time” digest. There will be no necessity for supplemental 
volumes. Each volume of the digest is kept to date within itself through 
the “Annual Cumulative Pocket Part” which fits into and becomes a part 
of the volume. 


30 VOLUMES, BOUND IN DARK BLUE FABRIKOID 


For complete information write to WEST PUBLISHING COMPANY’S 


Florida Salesman, O. O. BECK 
Hotel Seminole, Jacksonville, Fla. | 


| | 


| 
1 
ig 
4 
: 
j 
| 
i's 


FLORIDA STATE BAR ASSOCIATION 


LAW JOURNAL 


Entered as second-class matter at the postoffice at Jacksonville, Florida, August 1, 1927. 
Yearly Subscription: Members, $4.50; non-members, $7.50. Single a tg 75 cents. 
Publication Office: 8 N. Newnan Street, Jacksonville, Flori 


VOL. 5 FEBRUARY, 1932 No. 10 
Publication Committee: Business Manager 
W. I. EVANS, Chairman H. W. SCHAEFER, 
GEORGE C. BEDELL Box 8, Jacksonville, Fla. 
W. H. ELLIS 
W. H. WATSON 
M. H. LONG 


THE 1931 CHANCERY ACT, ANNOTATED 


Outstanding among works of Florida attorneys is that of Mr. Edward McCarthy, Jr., of the Jacksonville 
Bar, in annotating the 1981 Chancery Act. The Law Journal is privileged to offer, in the current issue, the 
first of these annotations. Others will follow in subsequent numbers of the Law Journal, until the entire Act 
has been so treated. 


Because of its importance in relation to the impending Annual Convention scheduled to be held at the 
Hollywood Beach Hotel, April 8th and 9th, 1932, we are reprinting the following letter to members of the 
Florida State Bar Association from the Secretary-Treasurer: 


Lakeland, Fla., February 1, 1932. ° 


TO THE MEMBERS OF THE FLORIDA STATE BAR ASSOCIATION: 


At the last annual meeting, the method of electing the officers of the Association was changed by an amendment to 
Article V of the Constitution. The Executive Council thought that the attention of the members should be called to this change 
so that at the end of the first business session on Friday, April 8th, the members from the various circuits could meet before 


leaving the hall and select a member of the nominating committee. I quote the new provision of the Constitution for your in- 
formation. 


“As early in the annual session as practicable, preferably at the conclusion of the first business session, 
the members present from each circuit shall convene and elect one of their number a member of the Nom- 
inating Committee. Such Nominating Committee shall thereafter and during said annual meeting convene upon 
notice, elect a chairman and by a majority vote of those present nominate the officers of the Association for 
the ensuing year. Thereafter, the names of such nominees shall be placed in nomination before the Associa- 
tion for election to their respective offices. This shall not prevent the making of additional nominations from 
the floor of the Association.” 


I also call attention to the constitutional provision that only those members of the Association are entitled to vote 
who have paid their 1931 dues. If you are qualified to vote, there will be nothing at the bottom of this letter. Otherwise the 
amount of dues owing by you will be set down there. 


Hoping to see you at the Hollywood Convention, I am, : 
Sincerely yours, 


E. R. BENTLEY, 
Secretary-Treasurer. 
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1931 CHANCERY ACT ANNOTATED 


Notes By EDWARD McCARTHY, JR. 


Section 1. RULE DAYS. The first Monday in 
each month shall be the rule day. 


COMMITTEE NOTE: This 
briefly restates the existing practice. 


Section 2. MOTIONS GRANTABLE AS OF 
COURSE BY THE CLERK. All motions and applica- 
tions in the clerk’s office for the issuing of mesne 
process and final process to enforce and execute de- 
crees; for entering decrees pro confesso; and for other 
proceedings in the clerk’s office, which do not require 
an allowance or order of the court, shall be deemed 
motions and applications grantable of course by the 
clerk of the court. But the same may be suspended 
or altered or rescinded by the court upon special cause 
shown. 


COMMITTEE NOTE: Substantially the 
same as Florida equity rule 4 omitting refer- 
ence to pleas, demurrers and exceptions; also 
federal equity rule 5. 


Florida equity rule 4 was the same as old federal 
equity rule 5 (1842). This section is substantially the 
same as the present federal equity rule 5 (1912), 
which omits the words, “for filing bills, answers, 
pleas, demurrers, and other pleadings; for making 
amendments to bills and answers; * * * for filing 
exceptions.” 


The difference between a motion grantable as of 
course and a special motion, or one not grantable as 
of course, is that the latter requires notice to the op- 
posite party or an order of court, whereas a metion 
grantable as of course does not. U.S. v. Parrot (C. 
C. Cal), Fed. Cas. No. 15,999. 

Section 3. PROCESS, MESNE AND FINAL: 
FORM OF SUMMONS IN CHANCERY. The sum- 
mons in chancery shall constitute the proper mesne 
process in all suits in equity, in the first instance, to 
require the defendant to appear and answer the bill; 
and, unless otherwise provided by law or specially or- 
dered by the court, a writ of attachment and, if -the 
defendant cannot be found, a writ of sequestration, or 
a writ of assistance, as the case may require, shall be 
the proper process to issue for the purpose of com- 
pelling obedience to any interlocutory or final order 
or decree of the court. The form of a summons in 
chancery shall be substantially as follows: 


section 


brought against you in the Circuit Court for s 
County, Florida, in Chancery, by 
and you are hereby required to file with the Clerk of 
said Court your written appearance (personally or by 


attorney) in said suit on the first Monday in ™ 
AD 1S, day of said month, 
and thereafter to file with said Clerk your written de- 
fenses, if any, to the bill of complaint in said suit at 
the time prescribed by law. 

Herein fail not or judgment will be entered 
against you be default. 

WITNESS my hand and the seal of this Court, at 

_, Florida, this day of 


(Seal) 


As Clerk of said Circuit Court. 

COMMITTEE NOTE: This section is 
substantially the same as federal equity rule 7, 
and Florida equity rule 6, substituting “sum- 
mons in chancery” for “subpoena,” and sub- 
stituting an entirely new form of the writ of 
summons in chancery, which, it is believed, 
is much clearer to laymen. Displaces Sec. 
4893 C. G. L. (3109 R. G. S.) 


When Suit is Commenced. The issuance of sum- 
mons is not indispensable to the commencement of a 
suit in equity; if the defendant appears without it, he 
is in court and will be bound by the decree. Zehnbar 
v. Spillman, 25 Fla. 591, 595, 6 So. 214. In equity, 
after the mere filing of the bill the suit is “pending” 
so as to give the court jurisdiction of the subject-mat- 
ter. Thebaut v. Canova, 11 Fla. 143, 163, 165; Baugh- 
er v. Cohen, 98 Fla. 1081, 124 So. 813; Interborough 
R. T. Co. v. Gilchrist (D. C. N. Y.) 25 Fed. (2d) 164, 
and cases there cited. Our statute of limitations re- 
quires original process to be delivered to the proper 
officer to be served before the suit is deemed to be 
commenced. Sec. 2926 R. G. S. (4646 C. G. L.). In 
Baugher v. Cohen (supra) the question was whether 
the suit. was “brought” within the one year period 
prescribed by the mechanics lien statute, and the court 
held that the suit was “brought” when the bill was 
filed with the Clerk. In the federal courts, for pur- 
poses of the statute of limitations, it is held that the 
mere filing of the bill is not enough to constitute the 
commencement of an equity suit, but process must be 
issued and placed in the marshal’s hands for service. 
U. S. v. American Lumber Co. (C. C. A. 8) 85 Fed. 
827; and see Linn etc. Timber Co. v. U. S. 236 U. S. 
574, 59 L. Ed. 725; U. S. v. Norris, (C. C. A. 8) 222 
Fed. 14. The second paragraph of Sec. 3109 R. G. S. 
(4893 C. G. L.) which provided that “the names of 
all defendants, however numerous, may be included 
in one summons”, has not been retained in this act. 
But see language of third sentence of Sec. 4 (post.) 


= 
THF STATE OF FLORIDA to... eee 
You are hereby notified that a suit has been 
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Naming the Parties. The summons must name 
with certainty each defendant upon whom it is to be 
served. Walker v. Carver, 93 Fla. 337, 112 So. 45. 
The law recognizes only the surname and christian 
name, and the insertion or omission of a middle name 
or initial is immaterial. Burroughs v. State, 17 Fla. 
643; Carlton v. Phelan, (Fla.) 131 So. 117. The 
prefix “Mrs.” raises no presumption in law that the 
person to whose name it is prefixed is a married 
woman. Carlton v. Phelan (supra). Initials, it 
seems, may be used, instead of spelling out the chris- 
tian name. See Johnston v. State, 65 Fla. 492, 62 So. 
655; and Walker v. Carver (supra). The full name 
of the corporation should be used to designate a cor- 
porate party. For example, a decree in proceedings 
to remove trustees, which purports to remove “Trus- 
tees of the St. Johns Colony’, is not effective to re- 
move “Trustees of the St. Johns Co-operative Colony”. 
Shalley v. Spillman, 19 Fla. 500. In a criminal case 
it has been held that “the Board of Public Instruction 
for the County of Volusia, State of Florida” is not 
sufficiently designated by the name “Board of Pub- 
lic Instruction”; nor the “Superintendent of Public 
Schools”, by the name “Superintendent of Schools’. 
Alden v. State, 18 Fla. 187. A mistake in a name 
may be cured by accompanying words of identifica- 
tion. Ewert v. State, 48 Fla. 36, 39, 37 So. 334. 

Amendment of Process. The style of process, 
and the teste of the writ are matters of form, and 
may be amended. Guarantee Tr. & S. D. Co. v. Bud- 
dington, 23 Fla. 514, 2 So. 885 (citation on appeal). 
Summons may be amended by adding a nominal party 
as co-plaintiff, but the amendments should be made 
only after notice. Sartain v. Bay County, 87 Fla. 
231, 99 So. 558 (a law case). The omission of the seal 
is an amendable defect. Benedict v. Hadlow, 52 Fla. 
188, 42 So. 239. <A writ of certiorari without seal or 
teste was held to be a nullity in Frisbee v. Timanus, 
12 Fla. 537. 

Amendment of Process in Federal Courts. In 
the federal courts amendment of process is not only 
governed by federal equity rule 19, but also by Sec- 
tions 767 and 777, Title 28, U. S. Code (U.S. R. S. 
948, 954). It has been held that process bearing 
neither the seal of the court nor the signature of. the 
clerk is not amendable. Peaslee v. Haberstro (C. C. 
N. Y.) Fed. C. No. 10,884; Dwight v. Merritt (C. C. 
N. Y.), 4 ed. 614; Middleton Paper Co. v. Rock River 
Paper Co. (C. C. Wis.), 19 Fed. 252. But a seal may 
be added. Semmes v. U. S., 91 U. S. 21, 23 L. Ed. 
193. And a writ which is signed by one as deputy 
clerk, who was not formally deputized, is amendable. 
Bryan v. Ker, 222 U. S. 107, 56 L. Ed. 114. The re- 
turn day may be amended. Norton v. Dover (C. C. 
N. H.), 14 Fed. 106; Speare v. Stone (C. C. A. 1), 
193 Fed. 375; Gilbert v. Carolina I. and W. I. Expo. 
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Co. (C. C. S. C.), 118 Fed. 523; American Gasoline 
Corp. v. Commerce Trust Co. (C. C. A. 8), 20 Fed. 
(2d) 46. Names of parties erroneously given may be 
corrected. King v. Davis (C. C. Va.), 137 Fed. 198, 
aff'd (C. C. A. 4), 157 Fed. 676. Noblet v. O. & M. 
R. Co. (C. C. Ohio), Fed. C. No. 10,283; Furniss v. 
Ellis (C. C. Va.), Fed. C. No. 5162; Birch v. Butler 
(Dist. Col.), Fed. C. No. 1425; Gulf &e R. Co. v. 
James (C. C. A. 8), 48 Fed. 148. Hernan v. Ameri- 
can Bridge Co. (C. C. A. 6), 167 Fed. 930. The teste 
may be amended. U. S. v. Turner (D. C. S. C.), 50 
Fed. 734. 

And see Sec. 26 (post), which expressly author- 
izes amendment of process. 

Section 4. SUMMONS IN CHANCERY: HOW 
ISSUED: WHEN RETURNABLE. No summons in 
chancery shall be issued from the clerk’s office in any 
suit in equity until the bill is filed in the clerk’s of- 
fice. Whenever a bill is filed, the clerk shall issue a 
summons in chancery thereon, as of course, which 
shall be made returnable to the next rule day there- 
after unless there shall not be ten days intervening 
between the day of the issuing of the same and the 
next rule day, in which case the same shall be made 
returnable to the rule day in the next succeeding 
month. Where there is more than one defendant, the 
clerk shall issue but one writ of summons in chancery 
against all of the defendants, unless otherwise directed 
by the complainant or his solicitor. When any sum- 
mons in chancery shall be not returned or returned 
not executed or improperly executed as to any defend- 
ant, the plaintiff shall be entitled to another sum- 
mons in chancery against such defendant or defend- 
ants as often as required, until due service is made. 

COMMITTEE NOTE: The foregoing is 

a combination of Florida equity rules 10, 11 

and 18. Embodies Sec. 4891 C. G. L. and 

displaces Sec. 4892 C. G. L. (3107, 3108 R. 

G. 8.) 

The first sentence of this section is substantially 
the same as the first paragraph of Sec. 3107 R. G. S. 
(4891, C. G. L.), now repealed, also Florida equity 


-rule 10. The second and third sentences are the same 


as Florida equity rule 11, except for the substitution 
of the words “summons in chancery” for “subpoena”, 
and the omission of the words “upon the application 
of the plaintiff.” The provisions relating to the re- 
turn are in accord with Sec. 3108 R. G. S. (4892, C. 
G. L.), now repealed, and with the statute relating to 
return of summons ad respondendum in actions at 
law (Sec. 2596, R. G. S.; 4236, C. G. L.) The last 
sentence embodies substantially the provisions of 
Florida equity rule 13 and the second paragraph of 
Sec. 3107 R. G. S. (4891, C. G. L.) relating to alias 
summons. This section is also substantially the same 
as federal equity rule 12 (1912), with the exception 
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of the changes just mentioned, and with the further 
exception of the differences necessary to conform to 
our system of rule days. 

Naming all the Defendants. The provisions of 
the third sentence seem to authorize the body of the 
summons to contain the names of less than all of the 
defendants. But see Saddler v. Smith, 54 Fla. 671, 
673, 45 So. 718, 14 Ann. C. 570, decided under Florida 
equity rule 11, the last sentence of which is substan- 
tially the same as the third sentence of Section 8 
(supra). In that case it was said, “Where there are 
several parties defendant it would not be sufficient 
to give the name of one defendant in the body of the 
subpoena or copy, followed by the words et al.” The 
language just quoted, however, was dictum in the 
Saddler case, because the court expressly stated that 
the names of all the defendants were set out in the 
body of the subpoena and in the copy. In support of 
this dictum the California case of Lyman v. Milton, 
44 Cal. 630 was cited, which appears not to be in 
point for two reasons: first, because the California 
statute expressly required that “the summons shall 
state the parties to the action”, which the Florida 
statutes did not and do not now; second, the question 
involved, as stated by the California Court, was “Is 
a summons in which one defendant only is named, 
when in fact there are several defendants to the ac- 
tion, a good summons to the defendants not named?” 
This phrasing of the question implies that it would 
be a good summons to the defendant who is named. 
And this seems to be all that was meant by the dic- 
tum in the Saddler case and all that was held in the 
later Florida case of Walker v. Carver, 93 Fla. 337, 
112 So. 45, namely: that the summons must name 
with certainty each defendant upon whom it is served. 
The omission of the words “upon the application of 
the plaintiff” from the second sentence is apparently 
for the purpose of emphasizing that the plaintiff has 
only to file the bill to have a summons issued to the 
defendants named therein, no other or further appli- 
cation being required. 

No Prayer for Process Necessary. No prayer 
for process is necessary, because it is not issued by 
order of the court, but by the clerk as a mere minis- 
terial act upon the filing of the bill. See Sec. 28 
(post) and Pittsburgh Water Heater Co. v. Beler Wa- 
ter Heater Co. (D. C. Pa.) 222 Fed. 950. Before the 
enactment of this statute, the prayer for process was 
required (Florida equity rule 26), upon the ancient 
theory that the chancellor first inspected the bill, and 
then, if it was in proper form and stated a case for 
equitable relief, he directed the subpoena to be issued. 
Lesley v. Parker, 77 Fla. 205, 81 So. 272. 

Section 5. SERVICE AND RETURN OF SUM- 

In Jennings v. Albritton (Fla.) 138 So. 757 it was 
held that summons could be issued and served under 


this act although the bill was filed before October 
Ist, 1931. 
MONS IN CHANCERY. The service of and return 
upon summons in chancery shall be as prescribed by 
law in the case of summons ad respondendum. 
COMMITTEE NOTE: The foregoing 
displaces Florida equity rules 12 and 14, and 

is intended to make the practice the same in 

equity and common law cases. Compare Sec. 

4894 C. G. L. (3110 R. G. S.) 

This section is based upon Section 3110 R. G. S. 
(4894 C. G. L.), which is repealed, but the provision 
of Section 3110 R. G. S. specifying what shall appear 
on the copy of summons is omitted, as also is the pro- 
vision expressly requiring an affidavit of service when 
service is made by other than a sworn officer of the 
Court. 

Who May Serve Process. Service must be made 
by a sheriff or constable, except where the sheriff is 
interested, in which case service must be made by a 
constable or justice of the peace. Section 2598 R. G. 
S. (4238 C. G. L.). Service on a sheriff by his deputy 
is void. Seedhouse v. Broward, 34 Fla. 509, 16 So. 
425. In case of necessity the circuit judge may ap- 
point an elisor to act. Section 2598 R. G. S. (4238 
C. G. L.). It has been held that an elisor to serve a 
summons need not be sworn. Reed v. Moffat, 62 IIl. 
300. Compare Johnson v. Johnson, 23 Fla. 413, 2 So. 
834, which was decided under former statute. The 
presumption is that a deputy sheriff who makes the 
service was duly sworn, although he signs as “special 
deputy”. Johnson v. Johnson (supra). 

Manner of Service. Personal service may be 
made either by reading the summons to the person to 
be served or by delivering to him a copy of the sum- 
mons. Section 2599 R. G. S. (4246 C. G. L.); Bull 
v. Adams (C. C. A. 5), 17 Fed. (2d) 906. When a 
copy is delivered to the defendant when served, it is 
not necessary to read to him the summons or to ex- 
plain to him its contents. Sapp v. Federal Land Bank, 
89 Fla. 240, 104 So. 601. But when service is made 
by leaving a copy at the defendant’s usual place of. 
abode with. some person of the family above the age 
of fifteen, the person with whom the copy is left must 
be informed of its contents. Section 2599 R. G. S. 
(4246 C.G. L.) This requirement is mandatory, and 
the return must show that it has been met; and a re- 
turn showing delivery of copy of summons to the de- 
fendant’s wife, naming the husband and wife, was 
held insufficient and no basis to assume that the 
service was made in the county or that the copy was 
left at the defendant’s usual abode or that his wife 
was a person of the family or above the age of fifteen. 
Barwick v. Rouse, 53 Fla. 643, 43 So. 753. If the de- 
fendant has no family at his usual place of abode, the 
copy may be left with a person of the family where 
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he resides. Pyles v. Beal, 33 Fla. 557, 20 So. 778. If 
the husband lives with his wife and is over the age of 
fifteen, the wife may be served by delivering a copy 
of the summons to the husband at their usual place 
of abode and informing him of the contents. In such 
case the husband is “a person of the family” within 
the meaning of the statute. McLane v. Piaggio, 24 
Fla. 71, 3 So. 823.. A return reciting service on “the 
within named defendants E. J. and Hattie L. Walker” 
was held irregular but not void upon collateral at- 
tack. Walker v. Carver, 93 Fla. 337, 112 So.°45. Re- 
turn of service on the “within named party” was held 
insufficient. Standley v. Arnow, 13 Fla. 361. The 
return may be signed by a deputy in the name of the 
sheriff and by the deputy, but where the deputy signs 
his own name only without the name of his principal, 
it is not a good return. Gibbens v. Pickett, 31 Fla. 
147, 12 So. 17. 

Service upon Minors. Chapter 78538, Acts of 
1919 (4273 C. G. L.) requires personal service upon 
minor defendants to be effected by reading the sum- 
mons to the minor and also to his guardian or other 
person in whose care or custody he may be, or by de- 
livering a copy to the minor and to his guardian or 
such other person. Serving the minor without also 
serving his guardian or such other person is not good 
service, and though a guardian ad litem is thereafter 
appointed and files an answer for the minor it will 
not cure the defect. Grimsley v. Rosenberg, 94 Fla. 
673, 114 So. 553. 

Service on Agents. Service upon an agent can- 
not give the court jurisdiction of the principal, in the 
absence of statute authorizing such service. Caro v. 
Pensacola City Co., 19 Fla. 766; Sawyer v. Gustason, 
96 Fla. 6, 118 So. 57. 

Partnerships. Sections 2601, 2602, R. G. S. (4248, 
4249, C. G. L.), authorize service upon one, or less 
than all, of the members of a partnership where all 
partners are defendants and are sued as partners. 
These statutes also provide that service upon a resi- 
dent agent of a partnership composed wholly of non- 
_ residents shall be binding upon all the defendant part- 
ners. The individuals who are served personally are 
before the court as partners and also as individuals. 
Epstein v. First Nat. Bank, 92 Fla. 796, 110 So: 354. 
But those partners not served personally are not in 
court as individuals, unless they appear, and no per- 
sonal judgment can be entered against them, but the 
judgment against all as partners and execution there- 
on will reach the whole of the partnership property. 
Nathan v. Thomas, 63 Fla. 235, 58 So. 247; Fla. Brew- 
ing Co. v. Sendoya, 73 Fla. 660, 74 So. 799; Rorick v. 
Stilwell (Fla.), 133 So. 609. The summons and re- 
turn must show that the defendants are sued as part- 
ners. Hayman v. Weil, 53 Fla. 127, 44 So. 176. The 
omission of the word “as” is fatal to service upon 
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them as partners. State v. Gray, 92 Fla. 1123, 111 
So. 242. When service is made under Section 2602 
R. G. S. (4249 C. G. L.) all the members of the part- 
nership must be named as defendants. Rorick v. Stil- 
well (supra). 

Service upon Corporations. The statute relating 
to service on corporations requires the return affirma- 
tively to show the absence from the county where the 
suit is instituted of all the corporate officers of a su- 
perior class designated in the statute before service 
can be made upon an officer of an inferior class. 
Drew Lbr. Co. v. Walter, 45 Fla. 252, 34 So. 244; 
Milton L. & I. Co. v. Our Home L. Ins. Co., 81 Fla. 
227, 87 So. 6386. The return need not show the ab- 
sence from the state of all officers of the superior 
classes, but only that they are absent from the county 
where the suit was instituted. F. C. & P. R. Co. v. 
Luffman, 45 Fla. 282, 33 So. 710. But where service 
cannot be made upon any officer or resident agent of 
a foreign corporation in the county where the suit 
was instituted, the return must show the absence from 
the State of all the officers and other business agents 
before service can be made upon an agent in a county 
other than that in which the suit is brought; and in 
such case, it seems, the return ought to show affirma- 
tively that the agent upon whom service is made is 
“an agent transacting business for such foreign cor- 
poration in this State’, and it is not sufficient to 
designate the agent as a “resident business agent.” 
Seacoast Lbr. Co. v. Camp Lbr. Co., 63 Fla. 604, 59 
So. 13. It has been stated, where it is necessary for 
a return to show absence from the State, and not 
merely absence from the county, that it is as reason- 
able to require the sheriff to make such a return on 
the writ as to require some other person to set forth 
the fact in an affidavit. Fowler v. Chillingworth, 94 
Fla. 1, 113 So. 667, 670. Compare Putnam Lbr. Co. 
v. Ellis Young Co. 50 Fla. 251, 39 So. 193, in which 
it was said the court failed to see how it would add 
to the effect of a return to incorporate therein mat- 
ters beyond the “official knowledge” of the sheriff. 
It has been questioned whether there is any sound 
basis for a distinction as to matters which are and are 
not presumptively within the officer’s personal knowl- 
edge. See Freeman, Judgments (5th Ed.), Vol. 3, p. 
2560. If the return shows service upon “a resident 
agent” of a defendant corporation, it is not a good 
return of service either upon a “business agent resi- 
dent in the State” or upon an “agent transacting 
business for the defendant in this State”, as required 
by the statute. Hutchinson v. U.S. S. B. E. F. Corp. 
(D. C. Fla.), 138 Fed. (2d) 954. Service upon an 
“acting secretary and attorney” is not service upon 
any officer or agent mentioned in the statute. In re 
Shapiro Holding Co. (D. C. Fla.), 15 Fed. (2d) 601. 
The return of service on a foreign corporation need 


- 
ig 
| 
| 
ite 
| 
: 
| 
| 
{ 
4 
| 
3 
| 
j 
| 
Ags 
| 
q 
| 
i 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


not state that the corporation is doing business in the 
State, or that its president upon whom service was 
made is a resident or that he was then in the State 
on business of the corporation. Putnam Lbr. Co. v. 
Ellis Young Co., 50 Fla. 251, 39 So. 193. 

Procedure where Return Defective. If the re- 
turn is conceived by the defendant to be defective, 
he may, by appearing specially, move to quash or set 
aside the service. Clarke v. Knight 84 Fla. 468, 94 
So. 665; Walker v. Carver, 93 Fla. 337, 112 So. 45; 
Rorick v. Stilwell (Fla.), 133 So. 609. Not by moving 
to abate or quash the writ. Engelke & Feiner Mill 
Co. v. Grunthal, 46 Fla. 349, 35 So. 17. Compare 
Chapter 11971, Acts 1927 (Sec. 4279 C. G. L.), which 
seems not to be applicable in equity. See Rorick v. 
Stilwell (supra) 16th headnote. 

Amendment of Return. If the defendant was in 
fact served as required by law, a defective return may 
be amended to speak the truth. Walker v. Carver 
(supra) ; Camp v. First Nat. Bk., 44 Fla. 497, 33 So. 
241, 103 A. S. R. 173; Butler v. Thompson, 2 Fla. 9. 
In the case last cited the amendment was allowed in 
a law case after a motion in arrest of judgment. In 
King v. Davis (C. C. Va.), 187 Fed. 198, affirmed 
(C. C. A. 4) 157 Fed. 676, the amendment was al- 
lowed in a scire facias proceeding to revive a judg- 
ment in ejectment based upon a defective return. 
The court remarked that the amendment should be 
allowed only after notice, also that an amendment 
could be allowed even after an officer had gone out 
of office (137 Fed. 209, 210). In Rickards v. Ladd 
(C. C. Oregon), Fed. C. No. 11804, a return was 
amended several years after judgment. The court 
said that it had discretion to allow such amendment 
with or without notice, but that an amendment would 
not be allowed which would affect the rights of third 

parties acquired in good faith. 

, Procedure where Service Defective Although Re- 
turn is Regular on its Face. It the return of service 
is regular on its face, but the defendant was not in 
fact served as required by law, he may, by appear- 
ing specially, move to quash or set aside the service 
and contradict the return by his motion supported by 
affidavits. Rorick v. Stilwell (Fla.), 133 So. 609. 
Compare Putnam Lumber Co. v. Ellis Young Co., 50 
Fla. 251, 39 So. 193, to the effect that the proper 
method of raising matter dehors the record in an ac- 
tion at law was by plea, and see Ch. 11971, Acts 1927, 
(4279, C. G. L.). It has been held under the federal 
equity rules that motion and affidavit is the proper 
method upon the ground that, if instead of filing a 
motion the defendant should file an answer, he would 
waive the point. Aeroil Burner Co. v. Littleford (D. 
C. N. Y.), 15 Fed. (2d) 256. And see Miller v. Min- 
erals Sep. Ltd. (D. C. Cal) 275 Fed. 380; Gilmore v.. 
Robillard (C. C. A. 9) 44 Fed. (2d) 295. 
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Conclusiveness of Return, Contradicting. In Von 
Roy v. Blackman (C. C. La.), Fed. C. No. 16997, tne 
return was held conclusive, even on direct attack by 
plea in the same case. In Walden v. Craig, 14 Pet. 
(U. S.), 147, 10 L. Ed. 393, return on a writ of scire 
facias was held conclusive as to matters legally re- 
quired to be returned, but not as to hearsay matters. 
The effect of this vague distinction was practically to 
destroy the old rule as to all kinds of substituted and 
vicarious service under modern practice, and the old 
rule seems later to have been abandoned as regards 
direct attacks upon the return. In a hearing on a 
motion to quash or set aside the service, it is held in 
later cases by the federal courts, that a return is 
prima facie evidence of the facts therein stated. 
Nickerson v. Warren City T. & B. Co. (D. C. Pa.), 
223 Fed. 843; Darrow v. Postal Tel.-Cable Co. (D. C. 
Pa.), 229 Fed. 314, reversed on other grounds 250 
Fed. 581; Realsilk Hosiery Mills v. Phila. Knitting 
Mills Co. (C. C. A. 3), 46 Fed. (2d) 25; Murphy v. 
Campbell Soup Co. (D. C. Mass), 44 Fed. (2d) 214; 
Re Hohorst, 150 U. S. 653, 663, 37 L. Ed. 1211, 1215. 
And this seems the generally accepted rule. See Bow- 
ers, Process & Service (1927), Sec. 403, p. 592. 

On collateral attack, the general rule has been 
stated to be that the return is conclusive, and the only 
remedy for a false return is by suit against the sheriff 
on his bond. Lewter v. Hadley, 68 Fla. 131, 66 So. 
567. This rule has not been adhered to, however. 
See Edenfield v. Sayre, 81 Fla. 367, 88 So. 607, in 
which the attack upon the service was collateral, in 
the sense that it was in another suit, although the 
opinion speaks of the attack as not a collateral attack. 
In that case the service was impeached without put- 
ting the return or a copy thereof into the record. See 
also Barnes v. Willis, 65 Fla. 363, 61 So. 828, which 
was a bill to annul ‘a decree of divorce and in which, 
although the attack was unsuccessful, the opinion 
clearly implies that the sheriff’s return in the former 
divorce suit was not conclusive, but was subject to 
impeachment by “clear and convincing evidence.” 
Collateral attack upon a sheriff’s return of summons 
was also permitted in Clements Naval Stores Co. v. 
Betts, 85 Fla. 49, 95 So. 126. Although the attack 
there was in the same suit, it was collateral in that it 
was not made until after judgment and execution, and 
then in a supplementary statutory proceeding to ques- 
tion the legality of the execution. It is stated by 
Judge Freeman in his text on Judgments (5th Ed., 
Vol. 3, p. 2559, 2560), that the better rule is that an 
officer’s return is not conclusive on collateral attack, 
even where the plaintiff in the former suit did not 
procure or have knowledge of the falsity of the re- 
turn; and, whether this be true or not, relief may be 
granted, where the false return was procured by col- 
lusion or fraud of the adverse party, or where the re- 
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turn has been fraudulently altered. But the presump- 
tion of the correctness of a return can only be over- 
come by a clear and unequivocal showing. Freeman, 
Judgments, (5th Ed.) Vol. 3, p. 2560; and see Barnes 
v. Willis, 65 Fla. 363, 61 So. 828, to same effect. The 
U. S. Supreme Court rule is that the return is con- 
clusive on collateral attack in the absence of fraud on 
the part of the plaintiff in procuring the false return. 
Walker v. Robbins, 14 How. (U. S.) 584, 14 L. Ed. 
552; Knox County v. Harshman, 133 U. S. 152, 33 L. 
Ed. 586; Miedreich v. Lauenstein, 232 U. S. 236, 58 
L. Ed. 584. 

How Issues of Fact Tried. The usual method of 
trying issues of fact on a motion to quash or set aside 
the service in the federal courts seems to be by af- 
fidavits, as was held in Rorick v. Stilwell (Fla.) 183 
So. 609. But this, it has been held, is a matter with- 
in the court’s discretion, and it has been held that 
there is no right to a hearing in open court by ex- 
amination and cross-examination of witnesses viva 
voce. Frances Inv. Co. v. Thomason (C. C. A. 9), 11 
Fed. (2d) 229. Depositions were allowed to be taken 
in Amer. Bell Tel. Co. v. Pan. Elec. Tel. Co. (C. C. 
Tenn.), 28 Fed. 625. In Natl. Typo. Co. v. N. Y. 
Typo. Co. (C. C. N. Y.), 44 Fed. 711, a motion was 
denied on the ground that there had been no oppor- 
tunity to cross-examine the defendant upon the facts 
stated in his affidavit. The report of that case does 
not show whether or in what manner the plaintiff 
sought to cross-examine the defendant. 

Constructive Service Statutes Not Affected. This 
act does not affect the existing law relating to con- 
structive service by publication. See Sec. 3111 R. G. 
S. as amended; Ch. 10102, Acts 1925, Sec. 1, as 
amended by Ch. 11364, Acts 1925, Ex. Session, Sec- 
tions 1 to 3; Sec. 3112 R. G. S., as amended; Sec. 3113 
R. G. S., as amended; and Ch. 12104, Acts 1927, Sec. 
1 (being Sections 4895 to 4901, inclusive, C. G. L. 
1927); Ch. 14830, Acts 1931; and Ch. 14898, Acts 
1931. 

Section 6. APPEARANCE. The defendant shall 
file his written appearance, personally or by his solici- 
tor, on the rule day to which the summons in chancery 
is made returnable, provided he has been served with 
process ten days before that date; otherwise his ap- 
pearance day shall be the next rule day succeeding the 
rule day to which the process is returnable. If service 
is made by publication, the defendant shall file his ap- 
pearance, in the manner stated, on the day fixed in 
the order of publication, if a rule day, or, if not a rule 
day, then on the rule day next ‘succeeding the return 
day fixed in the order of publication. 

COMMITTEE NOTE: The foregoing 
section follows Florida equity rule 15 and ac- 
cords with the provisions with respect to the 
time for filing an appearance contained in 
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Sections 4939 and 4940 C. G. L. (3152 and 

3153 R. G. 8S.) 

The first sentence of this section is the same as 
Florida equity rule 15, except that instead of providing 
that “the appearance day * * * shall be’, etc., the sec- 
tion contains the more specific provision that “the de- 
fendant shall file his written appearance, personally 
or by his attorney.” The second sentence of this sec- 
tion follows the provision of Section 3153 R. G. S. 
(4940 C. G. L.), which is repealed, regarding the time 
for appearance when the service is by publication. 

Effect of General Appearance. A general ap- 
pearance operates as a waiver of all objections to the 
summons, service and return. Thebaut v. Canova, 11 
Fla. 143; Seedhouse v. Broward, 34 Fla. 509, 16 So. 
425; Lente v. Clarke, 22 Fla. 515, 1 So. 149; Standley 
v. Arnow, 13 Fla. 361; Rorick v. Stilwell, (Fla.) 133 
So. 609. A general appearance does not waive the de- 
fendant’s privilege of being sued in the county where 
he resides or where the cause of action accrued or 
where the property in litigation is. See Sec. 2579 R. 
G. S. (4219 C. G. L.) and Curtis v. Howard, 33 Fla. 
251, 14 So. 812. In fact, it appears that the raising 
of the question of the defendant’s privilege will con- 
stitute a general appearance. Dudley v. White, 44 
Fla. 264, 31 So. 830. The filing of an appearance in 
the suit does not necessarily make one a party defend- 
ant in the suit if he is not made a defendant in the 
bill. In Brecht v. Bur-Ne Co., 91 Fla. 345, 108 So. 
173, the bill to quiet title was filed against a named 
defendant and all unknown persons claiming interests 
in the land. A person not named in the bill entered 
her appearance and filed a stipulation for time to an- 
swer. She failed to answer or plead within the time 
stipulated and decree pro confesso was entered against 
her. She was named a defendant in the final decree, 
and she took an appeal. It was held that she had not 
become a party defendant in the lower court. 

What Constitutes a General Appearance. A de- 
fendant may make his general appearance in court 
otherwise than by filing the formal written appear- 
ance mentioned in this section, as, for example, by 
the filing of an answer, motion or other pleading, or 
any prayer, request or application to the court, which 
one who was not in court as a party to the suit would 
have no right to make. See Fletcher, Eq. Pl. & Pr. 
Ch. 6. 

Appearance by Attorney. When an attorney files 
a written appearance “for the defendants”, it is an 
appearance for all the defendants, even though the ap- 
pearance does not name all the defendants and gives 
the style of the case in abbreviated form, using “et 
al.” Seedhouse v. Broward, 34 Fla. 509, 16 So. 425. 
Appearance by a solicitor must be duly authorized, 
and if it is satisfactorily proved, promptly after dis- 
covery of the fact, that the appearance was not au- 
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thorized by the defendant, the general rule is that the 
defendant will be relieved of the consequences. Flet- 
cher Eq. Pl. & Pr., p. 214. The presumption, however, 
is that the appearance was authorized. Budd v. Gam- 
ble, 13 Fla. 265, 277. The old rule was that the pre- 
sumption was conclusive, and the defendant’s only re- 
dress was by action against the attorney for entering 
the unauthorized appearance. Fletcher, Eq. Pl. & 
Pr., p. 214. In Budd v. Gamble (supra) it was held 
that, after expiration of the period of limitations, the 
party claiming the appearance to have been unauthor- 
ized must show that he had no notice of the suit, that 
he had a meritorious defense thereto, and that the at- 
torney who entered the unauthorized appearance is 
insolvent. The rule in the federal courts is that the 
presumption is prima facie only. Shelton v. Tiffin, 
6 How. (U. 8.) 163, 12 L. Ed. 387. This seems gen- 
erally to be the modern rule in suits upon a foreign 
judgment entered upon an unauthorized appearance, 
and where the appearance is directly questioned in the 
same suit, and also where the appearance is attacked 
in an equity suit seeking relief from a domestic judg- 
ment. See Annotation, 21 L. R. A. 848, et seq. Where 
the record recites the appearance of the defendant in 
person, the general rule, it has been stated, is that it 
may not be contradicted. Shelton v. Tiffin (supra). 
Where the clerk enters the appearance by attorney, it 
may be shown in the same suit that the attorney did 
not in fact appear for the defendant. Tidwell v. With- 
erspoon, 18 Fla. 282. 

In the federal courts it has been held that an ap- 
pearance may be withdrawn when entered by attorney 
without authority. Hill v. Eagle Glass Mfg. Co. (C. 
C. A. 4), 219 Fed. 719, reversed on other grounds in 
245 U. S. 275, 62 L. Ed. 286. In Twin Lakes L. & 
W. Co. v. Dohner (C. C. A. 6), 242 Fed. 399, the court 
declined to permit the withdrawal of a general ap- 
pearance although it was alleged that there was de- 
ceit in the manner of service which was not discovered 
until after appearance. That ruling was held to be 
within the discretion of the court. In C. & O. Ry. v. 
Coffey, (C. C. A. 4) 37 Fed. (2d) 320, withdrawal of 
appearance after amendment of declaration was de- 
nied, although it was stated that power to permit the 
withdrawal was discretionary. In Jenkins v. York 
Cliffs Mfg. Co. (C. C. Maine), 110 Fed. 807, the court 
permitted an appearance to be withdrawn which was 
entered by attorney under a “misapprehension.” The 
nature of the misapprehension is not stated. It was 
held, however, that the withdrawal of the appearance 
did not permit the defendant to attack the service on 
a mere matter of form. See alse to same effect, White 
v. Ewing (C. C. A. 4), 69 Fed. 451; and U. S. v. 
Yates, 6 How. (U. S.) 605, 12 L. Ed. 575. The strict- 
ness with which the Florida Supreme Court has con- 
strued special appearances would indicate that the ef- 


fect of a general appearance as a waiver of defects in 
the service cannot be overcome or wiped away upon 
any such ground as mistake or misapprehension short 
of actual fraud or want of authority. See Florida 
cases cited below and compare Fletcher, Eq. Pl. & Pr., 
p. 215. 

Special Appearance as General Appearance. Af- 
ter the filing of his special appearance the defendant 
is required to file his motion to quash. on or before 
the rule day upon which he would, in the ordinary 
course, have been required to answer the bill, other- 
wise his special appearance will be held a general ap- 
pearance and a decree pro confesso may be entered 
against him. Clarke v. Knight, 84 Fla. 468, 94 So. 
665; Rorick v. Stilwell (Fla.), 133 So. 609. Ch. 
11971, Acts 1927 (Sec. 4279, C. G. L.) does not seem 
to be applicable to equity cases. See Rorick v. Stil- 
well (supra), 16th headnote. The motion to quash 
must not extend beyond the object of obtaining the 
ruling of the court upon the question of the jurisdic- 
tion of the court over the person of the defendant, 
otherwise it will constitute a general appearance de- 
spite language to the contrary in the written appear- 
ance and in the motion. Scarlett v. Hicks, 13 Fla. 
314; Dudley v. White, 44 Fla. 264, 31 So. 830; First 
Nat. Bank v. Board of Pub. Instr., 93 Fla. 182, 111 
So. 521; Ortell v. Ortell, 91 Fla. 50, 107 So. 442; Cas- 
per v. Bonbright, 94 Fla. 1237, 115 So. 540, King v. 
Barnard, 66 Fla. 252, 63 So. 429; Garner v. Garner, 
83 Fla. 143, 90 So. 819; Rorick v. Stilwell (supra). 
There are sound arguments and respectable authority 
supporting the proposition that the true test to deter- 
mine whether a motion constitutes a general appear- 
ance is not to be found in the arguments, reasons and 
grounds advanced in support of the motion, but only 
in the character and object of the motion or in the 
kind of relief it seeks or in the nature of the 
judicial action to be taken in granting it. This 
seems to be he federal rule. See Dohlgren v. 
Pierce, (C. C. A. 6) 263 Fed. 841; Citizens Sav. & Tr. 
Co. v. I. C. R. Co., 205 U. S. 46, 51 L. Ed. 703. But 
the Florida rule seems to be stricter; it appears that 
in this State, even one of the grounds or reasons as- 
signed in support of the motion, if it goes to the mer- 
its of the case, may be enough to constitute a general 
appearance. See expressions in the opinions of the 
Florida cases just cited, and particularly Casper v. 
Bonbright (supra), which compare with Rome In- 
surance Co. v. Corbett, 66 Fla. 438, 63 So. 833, where 
the court indicated that it would be a proper ground 
for a motion to quash a service by publication, that 
there was no equity in the bill. It seems that the char- 
acter of the motion suggested in the Rome Ins. Co. 
case was held to constitute a general appearance in 
the Casper case. Opposition to an application for an 
injunction, although the solicitor entered a special ap- 
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pearance, was held a general appearance in Scarlett 
v. Hicks, 13 Fla. 314. In Standley v. Arnow, 13 Fila. 
361, a motion to set aside a master’s report for want 
of notice of the hearing and to vacate a decree pro con- 
fesso for want of service and because the defendant 
had a meritorious defense, and an appeal by the de- 
fendant from a final decree, were held to constitute 
a general appearance. See also, to the effect that an 
appeal constitutes an appearance: Wylly v. Sanford 
L. & Tr. Co., 44 Fla. 818, 33 So. 453; and Rumeli v. 
Tampa, 48 Fla. 112, 37 So. 563. But one may prose- 
cute a special appeal without appearing generally. 
Rorick v. Stilwell (Fla.) 133 So. 609; and see Bank 
of Jasper v. First Natl. Bank, 258 U.S. 112, 66 L. Ed. 
490, distinguishing Florida case in which the appeal 
was not special or limited. In Tidwell v. Witherspoon, 
18 Fla. 282, the defendant appeared specially by his 
attorney, and moved to dismiss the suit for want of 
service. Although the court held that this was not 
the proper motion, that it was rightly denied, and that 
the proper motion would have been to set aside the 
service, yet the court held that it did not constitute 
a general appearance. Compare upon this point, Dud- 
ley v. White, 44 Fla. 264, 31 So. 830. Where defend- 
ant has appeared specially and moved to quash the 
service, a motion also to vacate a decree pro confesso 
stating no specific grounds, and procuring a super- 
sedeas for the purpose of a special appeal, were all 
held not to constitute a general appearance in Rorick 
v. Stilwell (supra). 

Section 7. SIGNATURE OF COUNSEL. Every 
bill or other pleading shall be signed individually by 
one or more solicitors of record, and such signatures 
shall be considered as a certificate by each solicitor 
that he has read the pleading so signed by him; that 
upon the instructions laid before him regarding the 
case there is good ground for the same; that no scan- 
dalous matter is inserted in the pleading; and that it 
is not interposed for delay. Nothing herein shall be 
considered as requiring a litigant to be represented by 
a solicitor. 

COMMITTEE NOTE: Same as federal 
equity rule 24, except that the last sentence 

is interpolated. Compare with Florida equity 

rule 27. 

Florida equity rule 27 was the same as old federal 
equity rule 24 (1841), and applied only to bills. This 
section, except the last sentence, is the same as the 
present federal equity rule 24 (1912), and applies to 
all pleadings. It requires the pleading to be read by 
those who sign as solicitors, and the signature is con- 
sidered as a certificate that no scandalous matter is 
inserted in the pleading, and that it is not interposed 
for delay. This latter requirement is somewhat sim- 
ilar to Florida equity rule 48 regarding the certifi- 
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cate to pleas and demurrers, although simpler and 
more extensive. 

The last sentence is entirely new as an express 
provision of equity practice, but it is in accord with 
the statute relating to actions at law. Sec. 2536 R. 
G. S. (4163 C. G. L.). (And see U.S. R. S., Sec. 747, 
U. S. Code Title 28, Sec. 394.) 

Signature to the Bill. It is a requirement of long 
standing that a bill must be signed by counsel. Dan- 
iell’s Ch. Pl. & Pr. 6th Am. Ed., Vol. 1, p. 312; Story, 
Kq. Pl., 10th Ed., Sec. 47, p. 48. Failure of counsel 
to sign the bill formerly rendered it subject to de- 
murrer or motion to strike. Keen v. Jordan, 13 Fla. 
327, 333; Roach v. Hullings (Dist. Col.) Fed. C. No. 
11874. The distinction between counsel and solicitor 
no longer obtaining in this jurisdiction, however, sig- 
nature by either counsel or solicitor would be suf- 
ficient. Tampa & J. Ry. Co. v. Harrison, 55 Fla. 810, 
46 So. 592; Stinson v. Hildrup (C. C. Ill.), Fed. C. 
No. 13459. In view of the settled rule requiring the 
bill to be signed, quaere whether a bill not signed by 
a solicitor would be subject to a motion to dismiss un- 
der this act, unless it affirmatively showed on its face 
that the plaintiff was conducting his own case and 
was not represented by a solicitor. The defect is 
waived, however, by submitting the cause without 
raising timely objection. Keen v. Jordan, 13 Fla. 
327; Couture v. Dade County, 93 Fla. 342, 112 So. 75. 
Since this is true, it would seem that signature of 
solicitor could be added at any time and in the same 
manner that other such amendments may be made. 

Signature to the Answer. It has been held in 
the federal courts that an answer need not be signed 
by the defendant. Kinney v. Rice (D. C. Mass.) 238 
Fed. 441, and this act so provides. See also Section 
35 (post) relating to answers. 

Section 8. PARTIES GENERALLY: Every ac- 
tion shall be prosecuted in the name of the real party 
in interest, but an executor, administrator, guardian, 
trustee of an express trust, a party with whom or in 
whose name a contract has been made for the benefit 
of another, or a party expressly authorized by statute, 
may sue in his own name without joining with him 
the party for whose benefit the action is brought. All 
persons having an interest in the subject of the action 
and in obtaining the relief demanded may join as 
plaintiffs, and any person may be made a defendant 
who has or claims an interest adverse to the plaintiff. 
Any person may at any time be made a party if his 
presence is necessary or proper to a complete deter- 
mination of the cause. Persons having a united in- 
terest may be joined on the same side as plaintiffs or 
defendants, and when any one refuses to join, he may 
for such reason be made a defendant. 
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COMMITTEE NOTE: Same as federal 
equity rule 37 with the omission of the last 
sentence thereof. 

The last sentence of federal equity rule 37 (1912), 
relating to intervention, is omitted from this section 
because it is covered by section 9 (post). The first 
sentence of this section is substantially the same as 
the first paragraph of Sec. 2561 R. G. S. (4201, C. 
G. L.), except that the words “shall be” are used in- 
stead of “may be’, and that this section includes 
guardians, which were not mentioned in Sec. 2561, 
R. G. S. In Kramer v. Smith, 99 Fla. 1147, 128 So. 
477, Sec. 2561 R. G. S. was held applicable to suits 
in equity. See also Singleton v. Knott (Fla.), 133 So. 
71, and compare Busch v. City Trust Co. (Fla.), 134 
So. 226. The provision that every suit shall be prose- 
cuted in the name of the real party in interest is 
declaratory of the settled rule in equity. See Kardo 
Co. v. Adams, (C. C. A. 6) 231 Fed. 950, 958; Bridger 
v. Thrasher, 22 Fla. 383; Murrell v. Peterson, 57 Fla. 
480, 49 So. 31. 

Definition of the Classes of Parties. Although 
the Florida Supreme Court has used the terms “prop- 
er’, “necessary”, and “indispensable” in referring to 
parties, a precise definition of these terms does not 
seem to be required by our State practice. in the 
Florida cases cited herein, the important question 
seems to have been whether one who was omitted was 
a “necessary” party in order to maintain the bill, or 
whether one who was included as a party was a “prop- 
er” party. For definitions of the terms “formal” or 
“proper”, “necessary” and “indispensable”, see Shields 
v. Barrow, 17 How. (U. 8S.) 130, 15 L. Ed. 158; Min- 
nesota v. Northern Securities Co., 184 U. S. 199, 236, 
46 L. Ed. 499, 516. 

Who Should be Parties. The rules governing the 
parties to a suit are not the same in equity as at com- 
mon law. In general, at law it is only required that 
the persons directly and immediately interested in the 
subject matter of the suit, and whose interests are of 
a strictly legal nature, shall be parties; whereas, in 
equity, the general rule (subject to exceptions which 
cannot all be noticed here) is that all persons material- 
ly interested, either legally or beneficially, must be 
made parties, so there may be a complete decree which 
shall bind them all. Story, Eq. Pl. (10th Ed.), Sec. 
72, p. 74; Robinson v. Howe, 35 Fla. 73, 81, 17 So. 
368; Sarasota I. F. & P. Co. v. Lyle & Co., 53 Fla. 
1069, 43 So. 602; Florida L. R. Phosphate Co. v. An- 
derson, 50 Fla. 501, 39 So. 392; Indian R. Mfg. Co. v. 
Wooten, 48 Fla. 271, 37 So. 731; Gibson v. Tuttle, 53 
Fla. 979, 43 So. 310; Betton v. Williams, 4 Fla. 11; 
McAdoo v. Moses (Fla.) 132 So. 638. The reason for 
this difference in the rules governing parties at law 
and in equity is found in the difference in nature and 
effect of a judgment at law and a final decree in 
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equity. A judgment at law is merely a decision or an 
adjudication of a controversy between disputants, 
which is not a command to the parties. A final decree 
in equity, however, is more than an adjudication; it 
usually contains a command to do or not to do an act. 
Obedience to the decree might affect directly the in- 
terests of persons other than those who are the pri- 
mary parties to the controversy and therefore involve 
the party who obeys the decree in difficulty with oth- 
ers. Moreover, it is said to be the aim of equity to 
do complete justice by embracing the whole subject, 
and to settle all rights in the subject matter in one 
suit, thereby terminating the litigation and avoiding 
further litigation with respect thereto. Story, 10th 
Ed., Sec. 72, p. 74; Betton v. Williams, 4 Fla. 11, 17; 
Robinson v. Howe (supra); Caldwell v. Taggart, 4 
Pet. (U. S.) 190, 202, 7 L. Ed. 828. 

Plaintiffs. No one can be a plaintiff who has no 
interest in the subject-matter. So. Life Ins. & Trust 
Co. v. Lanier, 5 Fla. 110, 58 A. D. 448. In joining 
plaintiffs care must be taken to avoid multifarious- 
ness; but sometimes in order to prevent a multiplicity 
of suits, bills by two or more plaintiffs will be enter- 
tained even though no privity exists between them ex- 
cept a community of interest in the subject-matter of 
the suit. See Commodores Point Term. Co. v. Hud- 
nall (D. C. Fla.) 283 Fed. 150. But if there is no 
community of interest in the subject-matter, and the 
interests are in every important sense several, parties 
ought not to join in the same bill as plaintiffs simply 
because they may have a common interest in the law 
of the case. See Schulenberg-Boeckler Lbr. Co. v. 
Hayward (C. C. Wis.) 20 Fed. 422. No person can 
be made a plaintiff without his consent; in such a 
case, it has been said, the proper motion is that the 
name of the person be stricken out. So. Life Ins. & 
Tr. Co. v. Lanier, 5 Fla. 110, 58 A. D. 448. One’s 
consent to be made a co-plaintiff, it has been held, 
should be in writing. Tryon v. Natl. Provident Inst., 
16 Q. B. D. 678. But the established rule is that if 
one refuses to join as a plaintiff he may for that rea- 
son be made a defendant. Betton v. Williams, 4 Fla. 
11, 20. And he will have the same benefit of the de- 
cree as if he had joined as a plaintiff. Anderson v. 
Northrop, 30 Fla. 612, 12 So. 318. If a trustee re- 
fuses to sue at the request of the beneficiaries, the 
beneficiaries may file the bill and make the trustee 
a defendant. Merrill v. Atwood, (D. C. R. I.) 297 
Fed. 630. Compare Stewart v. Preston, 1 Fla. 10, 25, 
where it is said the trustee might be decreed to allow 
the use of his name. One without any interest in the 
subject of the suit should not be made a party plain- 
tiff or defendant. Bridger v. Thrasher, 22 Fla. 383; 
Brown v. Solary, 37 Fla. 102, 19 So. 161; Murrell v. 
Peterson, 57 Fla. 480, 49 So. 31; Bigelow v. String- 
fellow, 25 Fla. 366, 5 So. 816. 
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A bill to foreclose a mortgage should show that 
the plaintiff is the owner of the debt secured. Eda- 
son v. Central Farmers Trust Co. (Fla.), 129 So. 698. 
And where several notes are secured by the same 
mortgage and are held by different persons, they 
must all join as plaintiffs in a suit to foreclose the 
mortgage. Wilson v. Hayward, 2 Fla. 27. Where, 
however, a note and mortgage are made to one indi- 
vidual to evidence and secure a debt owing to him and 
others, the named payee and mortgagee may foreclose 
as sole plaintiff without joining the others. Platt v. 
Miller, 72 Fla. 92, 72 So. 482. In DeCottes v. Jeffers, 
7 Fla. 284, it was held that the holder of a note was 
not a necessary party to a bill for exoneration seek- 
ing to foreclose a mortgage given to secure the sure- 
ties on the note. In Smith v. Kleiser, 91 Fla. 84, 107 
So. 262, the bill alleged that the plaintiff was the 
owner of the debt, but the evidence showed that he 
‘ acquired it without consideration and held it as a 
trustee, and this was held a fatal variance. A re- 
ceiver of an estate is not a proper plaintiff in a bill 
to remove cloud on titles, where it does not appear 
that he is vested with title. Gibson v. Tuttle, 53 Fla. 
979, 43 So. 310. See Langford v. Brickell (Fla.) 138 
So. 75, regarding the right of a trustee in bankruptcy 
of a tenant in common to maintain a bill for partition. 

Defendants—Foreclosure of Mortgages and Other 
Liens. The holder of the legal title is a necessary 
party to a suit to foreclose a mortgage. Berlack v. 
Halle, 22 Fla. 236, 1 A. S. R. 185. But if he should 
be omitted he can be made a defendant in a subse- 
quent foreclosure proceeding. Jordan v. Sayre, 29 
Fla. 100, 10 So. 283; Oakland Properties Corp. v. Ho- 
gan, 96 Fla. 52, 117 So. 850. The heirs or devisees of 
a deceased mortgagor and of a deceased assignee of 
the mortgagor are necessary parties. Scott v. Jen- 
kins, 46 Fla. 518, 35 So. 101; Mote v. Morton, 46 Fla. 
478, 35 So. 656. Compare McGregor v. Kellum, 50 
Fla. 581, 39 So. 697, for the rule prior to June 18, 
1892. A mortgagee who has assigned all his interest 
is not a proper party. Parr v. Ft. Pierce Bk. & Trust 
Co. (Fla.), 130 So. 445; Younghusband v. Ft. Pierce 
Bk. & Trust Co. (Fla.), 1380 So. 725; Hay v. Isetts, 98 
Fla. 1026, 125 So. 237; Bate v. Cook, 89 Fla. 40, 103 
So. 126; Phifer v. Abbott, 73 Fla. 402, 74 So. 488; 
Hinson v. Gammon, 61 Fla. 641, 54 So. 374, Ann. C. 
713A, 83. The holder of a tax title claiming adversely 
to both the mortgagor and mortgagee, it has been held, 
is not a proper party. Brown v. Atlanta N. B. & L. 
Asso., 46 Fla. 492, 35 So. 408. Persons having para- 
mount interests are not necessary parties. Jones v. 
Fla. Lakeland Homes Co., 95 Fla. 964, 117 So. 228. 
Prior encumbrancers are not necessary parties to a 
foreclosure suit prosecuted in subordination to their 
rights. Broward v. Hoeg, 15 Fla. 370. But see Wil- 
son v. Hayward, 6 Fla. 171, 195, which, upon this 
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point, seems to be overruled. Compare, however, 
Robinson v. Howe, 35 Fla. 173, 17 So. 368, which was 
a suit to enforce a judgment lien on a certain lot. It 
appeared that part of the lot not subject to the lien 
was owned by a person who was not a party to the 
suit, and the decree of foreclosure purported not to 
affect that part of the lot, but the decree did not def- 
initely describe the parts by area or boundaries. The 
Supreme Court held that the person who owned that 
part of the lot not subject to the lien was a necessary 
party defendant. Junior encumbrancers have been 
held to be proper, but not necessary, parties. Wilson 
v. Hayward, 6 Fla. 171; Ritch v. Eichelberger, 13 Fla. 
169. But upon this point these cases seem to be modi- 
fied by the decision in Stewart v. Gaines (Fla.), 137 
So. 794; and compare Tunnicliffe v. Volusia County 
Bd. & Mtg. Co. (Fla.) 137 So. 885, from which it ap- 
pears that a junior encumbrancer may lose his right 
to contest the amount of plaintiff’s claim unless he 
alleges and shows his desire to redeem. A junior en- 
cumbrancer who is not made a defendant to the fore- 
closure suit will not be bound by the decree. Quinn 
Plumbing Co. v. Miami Shores Corp. (Fla.), 129 So. 
690. But if he is omitted he may be made defendant 
in a subsequent foreclosure suit. Crystal R. Lbr. Co. 
v. Knight Turp. Co., 69 Fla. 288, 67 So. 974, Ann. C. 
"17D 574; Meyer v. Fla. Home Finders, 90 Fla. 128, 
105 So. 267; Key West Wharf & Coal Co. v. Porter, 
63 Fla. 448, 58 So. 599, Ann. C. 714A 172. But com- 
pare Stewart v. Gaines (Fla.), 137 So. 794. That 
case holds that where one, having a contract to pur- 
chase a lot which is subject to a mortgage that covers 
other land also, is omitted as a defendant in a suit to 
foreclose the mortgage, such contract holder may be 
made a defendant in a subsequent foreclosure suit, 
but the decree in such subsequent suit can only be for 
the amount of deficiency in the original foreclosure. 
The rule of law to be deduced from this decision seems 
to be that junior encumbrancers who have claims 
upon parts only of the land covered by a superior lien 
are necessary parties to a suit to enforce the superior 
lien. An endorser of a note who is not a party to the 
mortgage is not a necessary party to a suit to fore- 
close the mortgage. Younghusband.v. Ft. Pierce Bx. 
& Tr. Co. (Fla.), 180 So. 725. Unless he is shown to 
claim some interest in the land. Anderson v. Harrison, 
73 Filla. 1044, 75 So. 534. In Enell v. Richardson, 68 
Fla. 386, 65 So. 592, applying Florida equity rule 
89, it was held that a deficiency decree could not be 
entered against an endorser of the note, but only 
against the mortgagor. Upon this point rule 89 does 
not seem to be substantially different from the pres- 
ent statute governing deficiency decrees. Ch. 13625, 
Acts 1929 (5751 C. G. L.). And it would seem that 
under that statute no deficiency decree can be entered 
against persons who are not liable on the mortgage. 
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But a deficiency decree may be entered against the 
grantee who has assumed the mortgage. Stadler v. 
Miami Bk. & Trust Co. (Fla.), 132 So. 648. Or 
against the mortgagor who has assigned his interest 
in the property. Edwards v. Meyer (Fla.), 130 So. 
57. Or jointly against such assignee and the mort- 
gagor. Cragin v. Ocean & Lake Realty Co. (Fla.), 
133 So. 569. However, even though no deficiency de- 
cree can be entered against co-makers and endorsers 
of the note, who are not liable on the mortgage, still 
it would seem that they are proper parties to the fore- 
closure suit, because they are interested in seeing the 
proceeds of the mortgaged land applied in payment of 
a debt for which they are liable. Wiltsie, Mortgage 
Foreclosure (4th Ed.), Vol. 1, Sec. 414, pages 563, 
564. Betton v. Williams, 4 Fla. 11, is cited to this ef- 
fect under the heading of “Specific Performance” 
(infra). But compare Younghusband v. Ft. Pierce 
Bk. & Trust Co. (Fla.), 130 So. 725 (4th headnote), 
to the effect that an endorser is “‘not necessary or 
proper”, and Delbeck Inv. Co. v. Raff (Fla.) 136 So. 
683 (7th headnote). This statement appears to have 
been made only from the standpoint of not enforcing 
the endorser’s personal liability in the foreclosure 
suit. The opinion does not seem to consider the other 
obvious ground for holding the endorser a proper, al- 
though not a necessary, party. Compare Anderson v. 
Harrison, 73 Fla. 1044, 75 So. 534. The wife is a 
necessary party to a suit to foreclose a mortgage exe- 
cuted jointly by her and her husband to secure the 
husband’s note. Daniels v. Henderson, 5 Fla. 452. 
But not if the mortgage is on property of a partner- 
ship of which the husband is a member, or if it is a 
purchase money mortgage on property purchased by 
the husband, although in such case the wife would be 
a proper party. Hatch v. Trabue, 99 Fla. 1169, 128 
So. 420. In a suit to enforce a mechanic’s lien, where 
there is no privity between the lien claimant and the 
owner, the contractor is a necessary party, and he 
cannot be brought in by amendment after the one 
year period of limitations applicable to lien proceed- 
ings. Anderson v. Dade Lbr. Co. (Fla.), 133 So. 321. 
_ A junior encumbrancer is not a necessary party. 
Sandquist v. Kellog (Fla.), 133 So. 65. And if he is 
omitted he may be brought in after the one year pe- 
riod has expired. Booker & Co. v. Watson, 96 Fla. 
671, 123 So. 837. Or the question of priorities may 
be settled in a subsequent suit. Sandquist v. Kellog 
(supra). But compare Stewart v. Gaines (Fla.), 137 
So. 794 (supra). In a suit to enforce a pledge of a 
life interest in the rents and profits of land, the trus- 
tee holding the legal title is a necessary party, but 
those entitled to the remainder are not. Wilson v. 
Russ, 17 Fla. 691. 

Defendants—Specific Performance. The general 
rule is that only those are proper or necessary parties 
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to a suit for specific performance who are parties to 
the contract or their privies, and one who claims the 
land adversely to both the parties to the contract is 
not a proper party to a suit for specific performance. 
Fagan v. Barnes, 14 Fla. 53. Where the suit is by the 
vendor to subject the land to the payment of the pur- 
chase money obligation of the vendee, and where the 
vendee has assigned his contract, and his obligation 
is sought to be enforced only against his assignee, the 
original vendee is a proper, though not a necessary 
party. Betton v. Williams, 4 Fla. 11. In a suit by 
the heir of the vendee for specific performance against 
the vendor, the vendee’s personal representative 
ought to be made a defendant in order that he may 
be decreed to pay the purchase price. Pomeroy, Spe- 
cific Performance (3rd Ed.), Sec. 488, p. 980. The 
heirs of a deceased vendee are proper parties in a suit 
against the personal representative of the vendee. 
Booth v. Bobbitt, 94 Fla. 704, 114 So. 513. Where the 
vendor dies, both his heirs or devisees and his per- 
sonal representative are necessary parties to a suit 
by the vendee. Rain v. Roper, 15 Fla. 121. Where 
in a suit against the vendor the vendee alleges a 
fraudulent conveyance by the vendor to a third per- 
son, such third person is a necessary party. Free- 
man v. Tucker, 79 Fla. 402, 84 So. 174. A married 
woman who has not bound herself by a contract sep- 
arately acknowledged as required by Sec. 3953, R. G. 
S. (5872 C. G. L.), is not a proper party defendant to 
a suit for specific performance. See Goss v. Furman, 
21 Fla. 406; Taylor v. Mathews, 53 Fla. 776, 44 So. 
146. But if she has so bound herself, and has any 
interest in the land, she is a necessary party. Powers 
v. Seales, 61 Fla. 717, 55 So. 799. Where a suit for 
specific performance is brought against the vendee, 
and a married woman has title to the land, she is a 
necessary party to the suit. Muldon v. Brawner, 57 
Fla. 496, 49 So. 124. In a suit against the owner for 
specific performance of a contract to make a lease, the 
tenants in possession under the owner were held prop- 
er, but not necessary, parties defendant. Hotel Hal- 
cyon Corp. v. Miami R. E. Co., 89 Fla. 156, 103 So. 403. 

Defendants—Reformation, Cancellation, etc. All 
warrantors whose deeds are sought to be cancelled or 
reformed are necessary parties. Gibson v. Tuttle, 53 
Fla. 979, 43 So. 310; Murrell v. Peterson, 59 Fla. 566, 
52 So. 726; Reid v. Grantham, 65 Fla. 500, 62 So. 480; 
Indian R. Mfg. Co. v. Wooten, 48 Fla. 271, 37 So. 731; 
Coral Realty Co. v. Peacock Holding Co. (Fla.) 138 
So. 662. And where such warrantor is omitted as a 
party to the suit, and, during the pendency of the suit, 
he re-acquires title in order to protect himself on his 
warranty, he is not bound by the decree as would be a 
voluntary purchaser pendente lite. Fain v. Adams, 
97 Fla. 517, 121 So. 562. In a suit to reform a lease 
containing warranties brought by one of the original - 
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lessees, the original lessors who have since conveyed 
by warranty deed subject to the lease are necessary 
parties; so also are the original co-lessees who have 
assigned their interests with warranties. Indian R. 
Mfg. Co. v. Wooten, 48 Fla. 271, 37 So. 731. Where 
a grantor without warranty, whose deed is sought to 
be removed as a cloud on title, has parted with his in- 
terest, he is not a necessary party. West Coast Lbr. 
Co. v. Griffin, 54 Fla. 621, 45 So. 514. In a suit to 
avoid an alleged fraudulent conveyance, where the 
grantor is charged with fraud, he is a necessary party, 
especially when his deed contains warranties. Flor- 
ida Land Rock Phos. Co. v. Anderson, 50 Fla. 501, 
514, 39 So. 392. In the case cited the point was 
raised by the court sua sponte. Compare Brown v. 
Solary, 37 Fla. 102, 19 So. 161, in which the grantor 
was not charged with fraud and no relief against him 
was sought, and it was held that he was not a neces- 
sary party. To the same effect see McDonald v. Rus- 
sell, 16 Fla. 260. Reformation of a deed may be ob- 
tained even though the grantor, a corporation, has 
gone out of existence. Troublefield v. Troublefield, 
60 Fla. 387, 53 So. 518. The owner of the legal title 
is a necessary party to a suit seeking to have a deed 
absolute declared a mortgage. Bannon v. Trammell, 
96 Fla. 408, 118 So. 167. Those who claim the land 
covered by a deed which is sought to be reformed are 
properly joined as defendants with the grantor. 
Raulerson v. Peeples, 79 Fla. 367, 84 So. 370. But if 
they claim by title paramount they would not be neces- 
sary parties. Jones v. Fla. Lakeland Homes Co., 95 
Fla. 964, 117 So. 228; Brown v. Atlanta N. B. & L. 
Asso., 46 Fla. 492, 35 So. 408. The grantee or mort- 
gagee is a necessary party to a suit to cancel the deed 
or mortgage. Mattair v. Payne, 15 Fla. 682. Where 
a subsequent grantee has acquired an interest under 
a deed sought to be reformed, he is a necessary party. 
Troublefield v. Troublefield, 60 Fla. 387, 58 So. 518. 
If the grantee has died, his heir or devisee is a neces- 
sary party. Steere v. Tention, 46 Fla. 510, 35 So. 
106. Where a grantee named in the deed has con- 
veyed all his interest without warranty he is not.a 
necessary party. Indian R. Mfg. Co. v. Wooten, 48 
Fla. 271, 37 So. 731. The owner of notes and mort- 
gage sought to be cancelled is a necessary party. 
Cracowaner v. Worthington (Fla.), 135 So. 304. In 
a suit by the purchaser against the vendor corpora- 
tion to cancel notes and mortgage given by the pur- 
chaser, the subsidiary corporation of the vendor to 
whom the vendor has assigned the notes and mortgage 
is properly joined as a defendant. Nixon v. Temple 
Terrace Estates, 97 Fla. 392, 121 So. 475. In a sure- 
ty’s suit for exoneration seeking to reach lands and 
non-negotiable securities of which the debtor was al- 
leged to be the beneficial owner, it was held proper to 
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join as defendants those who held the legal title to 
the land, those who held the securities and the obligors 
against whom the securities could be enforced; and 
such a bill was held not to be multifarious where one 
general right was claimed by the plaintiff although 
the defendants had separate and distinct rights. Hay- 
den v. Thrasher, 18 Fla. 795. In a creditor’s suit to 
reach property alleged to be beneficially owned by the 
debtor, title to which property was conveyed by a 
third person to the present holder of the legal title 
at the debtor’s request, such third person, having no 
present interest in the subject-matter and being 
charged with no complicity in the fraud, is not a neces- 
sary party. McDonald v. Russel, 16 Fla. 260. In 
Brown v. Solary, 37 Fla. 102, 19 So. 161, injunctive 
and other relief was sought against certain defend- 
ants claiming interests in part of the land under a tax 
deed, which was sought to be removed as a cloud, and 
certain defendants who had trespassed upon the land 
under color of title under the same instrument, and 
they were all held to be properly joined as defend- 
ants; but the grantee in the tax deed who had con- 
veyed all his interest was held not to be a necessary 
party. 

In a creditor’s suit to set aside a fraudulent ju- 
dicial sale, it was held proper to join as defendants 
the parties to the former proceeding, the purchaser 
at the sale, and all persons who claimed a present in- 
terest in the property. Howse v. Moody, 14 Fla. 59. 
But in Matheson v. Thompson, 20 Fla. 790, a suit to 
remove as a cloud on title a foreclosure decree and 
deed thereunder, where it appeared that the original 
mortgagee had parted with all his interest and was 
not a party to the foreclosure suit, it was held that 
he was not a necessary party to the suit to remove 
the cloud on title. A mortgagee to whom a policy of 
insurance is conditionally payable is held to be a 
necessary party to a suit to reform the policy. Tay- 
lor v. Glen Falls Ins. Co., 44 Fla. 273, 32 So. 887; L. 
L. & Globe Ins. Co. v. Rockledge, 97 Fla. 644, 121 
So. 807. 

Defendants—Partition. All co-tenants or co- 
parceners are required to be made parties to a suit 
for partition. Cline v. Cline (Fla.), 134 So. 546; 
Yager v. No. & So. Alafia R. Phos. Co., 82 Fla. 38, 89 
So. 340. If a co-tenant dies, his heirs or devisees 
should be made parties. Lyon v. Register, 36 Fla. 
273, 18 So. 589; Rivas v. Summers, 33 Fla. 539, 15 
So. 319; Nelson v. Haisley, 39 Fla. 145, 22 So. 265. 
See Section 3202, R. G. S. (4994 C. G. L.), et seq., 
relating to partition. 

Defendants—Other Suits in Equity. In a suit to 
quiet title and to enjoin certain defendants from using 
as a city park land alleged to be owned by the plain- 
tiff, neither the former owner of the land nor the city 
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are necessary parties where no relief is sought against 
them. F. E. C. Ry. Co. v. Worley, 49 Fla. 297, 38 
So. 618. In a suit to enjoin defendant from using 
certain land for private purposes, which the bill al- 
leges has been dedicated as a street, the lessor in the 
lease under which the defendant claims is a necessary 
party. Price v. Stratton, 45 Fla. 535, 33 So. 644. 
Compare the case last cited with Doke v. Williams, 
45 Fla. 248, 34 So. 569, which, although there were 
other grounds for the decision, seems to hold that in 
a suit to enjoin a sublessee from turpentining certain 
land, the lessor is not a necessary party. In a suit to 
enjoin interference by the defendant with the use of 
a sewer pipe, it appeared that the pipe was adjacent 
to certain property which was the statutory separate 
estate of the defendant’s wife, in whose right the de- 
fendant was acting. It was held that the defendant’s 
wife was a necessary party, because the decree en- 
joining interference by the defendant with the sewer 
pipe would affect the enjoyment of his wife’s prop- 
erty. Rawls v. Tallahassee Hotel Co., 43 Fla. 288, 
31 So. 287. See Sec. 3213 R. G. S. (5005 C. G. L.), et 
seq., and particularly Ch. 10221, Acts 1925, regarding 
suits to quiet title. 

Particular Classes of Parties Mentioned in Sec. 
RS—Exzecutors and Administrators. The personal 
representative is the person constituted by law to rep- 
resent, and he has legal title to, the personal estate, 
and, as a general rule, in equity as well as at law, he 
represents the interests of all persons interested in the 
personal estate, i. e., legatees, next of kin and credi- 
tors, who will be bound by his bona fide acts. Story 
Eq. Pl., 10th Ed., Sec. 140, 141, pages 149, 150; Dan- 
iell’s Ch. Pl. & Pr., 6th Am. Ed., Vol. 1, p. 255; Cox 
v. Barnard, 5 Hare 253, 67 English Reprint 907. 
Residuary legatees are not necessary parties to a suit 
against the executor by a creditor to establish his 
claim against the estate. Story, Eq. Pl., 10th Ed., 
Sec. 76(b), p. 79. The personal representative does 
not have title to real estate of the deceased, and in 
suits concerning the real estate, the heir at law or de- 
visee is not represented by the personal representa- 
tive and is a necessary party, except as provided in 
Section 13 (post). Daniell’s Ch. Pl. & Pr., 6th- Am. 
Ed., Vol. 1, p. 231; Nelson v. Haisley, 39 Fla. 145, 22 
So. 265; Steere v. Tention, 46 Fla. 510, 35 So. 106; 
McGregor v. Kellum, 50 Fla. 581, 39 So. 697; Scott 
v. Jenkins, 46 Fla. 518, 35 So. 101; Mote v. Morton, 
46 Fla. 478, 35 So. 656. The personal representative 
is not a proper party to such a suit. Whitlock v. Wil- 
lard, 18 Fla. 156; Lyon v. Register; 36 Fla. 273, 18 
So. 589. Unless he is vested with title to the realty 
by devisee. See Rivas v. Summers, 33 Fla. 539, 15 So. 
319. In a suit for specific performance of a contract 
to sell land brought against the vendor, the heir of 
the deceased vendee is a necessary party plaintiff. 
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Craver v. Spencer, 40 Fla. 135, 23 So. 880. But the 
personal representative of the deceased vendee ought 
also to be made a defendant in order that he may be 
decreed to pay the purchase money out of the personal 
estate. Pomeroy, Specific Performance (3rd Ed.), 
Sec. 488, p. 980. And where the suit is by the vendor 
the personal representative of the deceased vendee is 
a necessary party defendant; and, it has been held, 
his heirs are proper parties. Booth v. Bobbitt, 94 
Fla. 704, 114 So. 5138. Where the vendor has died, 
both his heir and personal representative are neces- 
sary parties to a suit for specific performance brought 
by the vendee. Rain v. Roper, 15 Fla. 121. The per- 
sonal representative is necessary in such case, because 
the personal estate has in equity a lien upon the ven- 
dee’s interest in the land to secure payment of the 
purchase money. Aycock Bros. Lbr. Co. v. First Natl. 
Bank, 54 Fla. 604, 45 So. 501; Miami Bond & Mtg. 
Co. v. Bell (Fla.), 183 So. 547. 

Particular Classes of Parties—Guardians. Sec- 
tion 8 (supra) expressly mentions guardians, which 
are not mentioned in Section 2561, R. G. S. (4201, C. 
G. L.). Federal equity rule 37 (1912), from which 
Section 8 is taken, was drawn to have application in 
many jurisdictions, in which the law relating to 
guardian and ward doubtless varies widely. The sub- 
stantive law governing title and property rights and 
the capacity of parties would not ordinarily be af- 
fected by the adjective rules governing practice in the 
federal courts of equity. It is doubtless intended by 
the federal rule and Section 8 to authorize suits by 
the guardian without joining the ward only in those 
instances where the guardian has title to the property 
involved or the power in his own name to act for the 
ward in such manner as he could be required to act 
by a decree in the cause. If under the substantive 
law the guardian has no such title or power, it is not 
believed that this statute clothes him with it or au- 
thorizes him to proceed to a decree in a cause in which 
his ward is not a party or otherwise represented. In 
Florida there are no common law guardians properly 
so-called, but only statutory guardians. Even guar- 
dians appointed by deed or will are statutory, because 
the power to make such an appointment is statutory. 
Ch. 8478, Acts 1921, Sec. 5884, C. G. L.; McGriff v. 
Leonard, 83 Fla. 695, 93 So. 179. The powers of a 
statutory guardian are rather limited, and do not ex- 
tend beyond the terms of the statute under which he 
is appointed. He does not have title to the ward’s 
real estate, and when a sale is ordered by the court. 
he may not even sign the deed unless expressly au- 
thorized to do so, as the deed may be executed in- 
stead by a commissioner appointed by the court. Even 
a testamentary guardian may not be given powers 
by provisions of the will appointing him which ex- 
empt him from the statutory provisions regulating 
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the sale of the real estate of minors. 
Leonard, 83 Fla. 695, 93 So. 179. 
Particular Classes of Parties—Trustees. See an- 
notation under Sec. 12 (post) relating to trustees. 
Particular Classes of Parties —One in Whose 
Name Contract Made for Benefit of Third Party. 
Section 8 (supra) expressly authorizes suit in the 
name of a party with whom or in whose name a con- 
tract has been made for the benefit of another. It 
has been held that such other for whose benefit the 
contract has been made may join as a co-plaintiff. 
Singleton v. Knott (Fla.), 183 So. 71. It is held that 
a mortgagee, to whom a policy of fire insurance is con- 
ditionally payable, is a necessary party to a suit to re- 
form the policy. Taylor v. Glen Falls Ins. Co., 44 Fla. 
273, 32 So. 887; L. L. & Globe Ins. Co. v. Rockledge, 
97 Fla. 644, 121 So. 807. In the Taylor case the per- 
sonal representative of the deceased mortgagee was 
joined as a co-plaintiff, and upon the objection of mis- 
joinder, the court held that there was no mis-joinder, 
stating that he was not only a proper but a necessary 
party. In L. L. & Globe Ins. Co. v. Rockledge (supra) 
the mortgagee was not joined as a co-plaintiff, and 
the bill alleged that the mortgage “had been satisfied 
of record’. The court thought this was not a suf- 
ficient showing that the mortgage had been paid and 
satisfied, and sustained the objection for non-joinder 
of a necessary party plaintiff. In neither of these 
cases did the court discuss the effect of Sec. 2561 R. 
G. S. (4201, C. G. L.) authorizing a party with whom 
or in whose name a contract has been made for the 
benefit of another to sue without joining with him 
such other party, although that statute, as we have 
seen, has been held applicable to suits in equity. 
Doubtless these cases can be reconciled with the stat- 
ute upon the ground that where there is an apparent 
or possible conflict of interest, the third party bene- 
ficiary must be made a party. The statute does not 


McGriff v. 
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authorize such person with whom or in whose name 
the contract is made to defend for the third party 
beneficiary. 

New Parties. In order to bring in new parties 
the bill ought to be amended. It would seem that this 
is the only way in which a new party can be brought 
in as a co-plaintiff. It has been said that one may 
become a party by stipulation. Brecht v. Bur-Ne Co., 
91 Fla. 345, 108 So. 173. But from that case it ap- 
pears that one who voluntarily files a written appear- 
ance does not necessarily become a defendant if he is 
not named in the bill. The bill in that case was 
against a named defendant and all unknown persons. 
A certain person not named in the bill entered an ap- 
pearance, filed a stipulation for time to plead and 
failed to plead within the time stipulated. No order 
was entered making him a party, but a decree pro 
confesso against him was entered, and, thereafter, a 
final decree. He took an appeal, and the Supreme 
Court held that he had not become a party in the court 
below. 

If the bill names a defendant by the wrong name, 
it has been held proper to amend so as to give the de- 
fendant the name by which he appears. Stewart v. 
Preston, 80 Fla. 473, 86 So. 348. One who is brought 
in as a defendant after the cause is at issue, or after 
decree, who acquired his interest before the suit was 
commenced, has a right to be heard on all matters af- 
fecting his interest, even though the same matters 
may already have been considered by the court as to 
other parties. Stokeley v. Connor, 80 Fla. 89, 85 
So. 678. 

Objections for Misjoinder of Defendants. Ob- 
jections for misjoinder of defendants may be made 
only by those defendants who are improperly joined. 
Taylor v. Mathews, 53 Fla. 776, 44 So. 146. 


(To be continued in next issue.) 


j 
it 
4 
W 
% 
i! 
i 
| 
1 
| 
| 
| 
| 
A 
| 
] 
4 > 
i 
| 
| 
| 
pet 
i 
may. 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 431 


A DISCUSSION OF THE RULE ESTABLISHED IN THE CASE OF CHAPMAN VERSUS 
ST. STEPHENS PROTESTANT EPISCOPAL CHURCH, INC., ET AL. 


By T. J. BLACKWELL, of the Miami Bar 


(NOTE: Author’s italics unless otherwise indicated. The terms “mandate” and “remittitur” are used inter- 
changeably in this article.) 


G. A. Chapman, on April 18, 1927, filed in the 
Circuit Court of Dade County, a bill of complaint for 
the foreclosure of a statutory lien for improvements 
made upon property occupied by St. Stephens Protest- 
ant Episcopal Church, Inc., the legal title to which was 
held by the Trustees of the Diocese of South Florida, 
a corporation. The parties last named were duly made 
defendants, and answered. 

The case was in due course referred to a General 
Master in Chancery for taking testimony, and the 
Master’s report, in which the equities were found to 
be with the complainant, was filed on September 12, 
1928. The defendants excepted to the Master’s report, 
and on June 18, 1930, an order was entered by one of 
the Circuit Judges of Dade County sustaining the ex- 
ceptions and dismissing the bill. 

The complainant entered an appeal to the Supreme 
Court of Florida, and on July 21, 1931, judgment was 
entered reversing the order of dismissal and directing 
that a decree be entered in favor of the complainant, 
pursuant to the Master’s findings. (136 So. 238). 

On August 15, 1931, one of the appellees, St. Ste- 
phens Protestant Episcopal Church, Inc., filed a peti- 
tion for rehearing, and on September 14, 1931, the pe- 
tition for rehearing was denied by the Supreme Court. 
Thereafter, on September 16, 1931, the Clerk issued 
and forwarded to the Circuit Court of Dade County a 
mandate upon the judgment of reversal. The mandate 
was received in the office of the Clerk of the Circuit 
Court of Dade County on September 18, 1931, and it 
was then entered in the Chancery Order Book. Sub- 
sequently, on September 25, 1931, one of the Judges of 
the Circuit Court of Dade County entered a final de- 
cree in favor of the complainant, Chapman, pursuant 
to the mandate, directing the General Master in Chan- 
cery previously appointed, to advertise the property 
for sale and to sell the same in default of payment of 
the sum of money declared in the decree to be due and 
owing by the defendants to the complainant. 

While the decree of the Circuit Court was being 
carried out by the General Master, and while the prop- 
erty was being advertised for sale, one of the defend- 
ants, St. Stephens Protestant Episcopal Church, Inc., 
on November 13, 1931, filed in the Supreme Court a 
second petition for rehearing, and a motion to recall 
the mandate, in order that the appellate court might 
further consider the case and correct a supposed error 
of law committed by the Supreme Court in reversing 


the original decree of the Circuit Court. 

The final decree of the Circuit Court, entered on 
September 25, 1931, was at the time, and always after- 
ward, in full force, it not having been set aside, stayed, 
or superseded, but cn January 6, 1932, the Supreme 
Court granted the motion to recall the mandate and 
also granted the petition for rehearing, ordering that 
the cause be reinstated on the docket of that Court 
for the purpose of giving further consideration to the 
judgment rendered on July 12, 1931, notwithstanding 
the fact that in the meantime the final decree of the 
Circuit Court of Dade County, entered on September 
25, 1931, had been executed and the property involved 
sold by the General Master in Chancery pursuant 
thereto. 

It was held that the appellate jurisdiction of th 
Supreme Court of Florida does not terminate with the 
transmittal of the mandate, as Rule 26 has heretofore 
been considered as indicating, and that the Supreme 
Court retains jurisdiction over a case after the man- 
date has been lodged in the lower Court, and acted 
upon by the lower Court so long as the term of the 
Supreme Court at which the judgment was renderéd 
has not expired. (138 So. 630). 

The generally accepted rule to the effect that the 
jurisdiction of an appellate court is divested on the is- 
suance of its mandate sending the cause back to the 
lower court was expressly rejected, and a different 
rule, denominated “The New York Rule” was express- 
ly adopted. 

The writer is of the opinion that the rule thus 
adopted in effect overrules the earlier cases of Mer- 
chants National Bank v. Grunthal, 39 Fla. 388, 22 So. 
685; Brown v. State, 29 Fla. 494, 11 So. 181; and 
Lovett v. State, 29 Fla. 384, 11 So. 176, 16 L. R. A. 
313, and that it will have a far-reaching effect gen- 
erally as the judgments and decrees of the lower 
courts of the state, entered upon the mandates of the 
Supreme Court, will be without finality until the ex- 
piration of the term at which the judgment of the Su- 
preme Court was rendered, leaving in a contingent con- 
dition questions as to the status of persons and prop- 
erty during the interim. 

It would serve no good purpose to discuss here 
the rule that apparently formerly obtained in Florida, 
as well as throughout the remainder of the United 


States and in England,(1) in view of the adoption of . 


the “New York Rule’, but it is perhaps not amiss, in 
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view of this recent development in Florida law, to con- 
sider some of the procedural provisions and decisions 
of the state that has nominally contributed the new 
rule in order that its effect may more readily be seen. 


THE NEW YORK RULE 
Section 606 of the Civil Practice Act of New York 
contains, on the subject of mandate or remittitur, the 
following: 


“The judgment or order of the Court of Ap- 
peals must be remitted to the court below to be 
enforced according to law.” 

It will be noted that this rule is substantially dif- 
ferent from Florida Supreme Court Rule 26, which is 
as follows: 


“In case of the dismissal in invitum of any 

cause, or the affirmance or reversal of any judg- 
ment, decree or order, it shall be the duty of the 
Clerk, immediately after the expiration of thirty 
days from the filing of the order, judgment or de- 
cree of this court, to transmit to the court below 
such original papers as may have been transmit- 
ted from that court, and to issue such mandate 
or process as may be directed by this court, or 
required by law or the rules of this court, unless 
by special order this court shall otherwise direct. 
The Clerk, on the date of the issuance of the 
mandate, shal! record the same in a book to be 
kept for that purpose, in which shall be noted the 
date and manner of its transmission to the court 
below.” 
It is my understanding that under the New York 
rule the remittitur is delivered by the clerk of the ap- 
pellate court to the attorney for the prevailing party, 
whose duty it is to transmit it to the lower court; 
that the prevailing party is not permitted to have any 
undue advantage from delay in filing the remittitur 
in the lower court; but the filing of the remittitur may 
be stayed by an appropriate order of the appellate 
court, or any judge thereof, so that reargument may 
be had, in event such judge believes that reargument 
of the case is proper under the circumstances. 


(1923), page 548: 

“The Court of Appeals does not lose jurisdic- 
tion of a cause brought there on appeal until the 
remittitur has been filed in the court below and 
that court has taken some action thereon. Until 
such filing and action the court of appeals has 
jurisdiction to make an ex parte order so cor- 
recting the remittitur that it shall conform to the 
actual decision of the court.” See People v. Nel- 
liston, 79 N. Y. 638. 

It seems further, under Rule 17 of the New York 
Court of Appeals that where a judgment is affirmed 
as a result of the failure of the appellant to prosecute 


According to Baylies on New Trials and Appeals, 
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his appeal, the remittitur may not be sent to the court 
below— 

“unless this court shall otherwise direct, until ten 

days after notice of affirmance shall have been 

served by the attorney for the respondent on the 
attorney for the appellant, and proof thereof filed 
with the clerk...” 

The earlier New York cases held that an appel- 
late court in New York had no lawful authority to 
grant a reargument after the mandate had been filed 
and acted upon in the court below.(2) As to this, Mr. 
Baylies says (page 548): 

“but it is now held that it is error to assume 
that after the filing of the remittitur in the court 
below and order entered thereon, the Court of 
Appeals is deprived of all jurisdiction in the 
cause. It is competent for the Court of Appeals 
to determine whether it will resume jurisdiction 
for any purpose, and having decided to do so, 
may then request the court below to return the 
remittitur so that reargument may be had, or the 
remittitur amended, as the case may be. While 
it is technically true that the court must be re- 
possessed of the remittitur before an order made 
in the cause is effectual, the determination to re- 
sume jurisdiction may precede the return, and 
the order that the remittitur be recalled may also 
direct its amendment.” 

On page 549, the author has said: 

“The Supreme Court is always reluctant to 
vacate its order and return the remittitur in the 
absence of an expression by the Court of Appeals 
that it desires such course to be pursued.” 

It should be borne in mind that the Supreme 
Court of New York is an intermediate appellate court 
(as well as a court of original jurisdiction) and that 
the court of last resort in that state is the Court of 
Appeals. 

In the case of Hillyer v. Vandewater, 11 N. Y. S. 
167, (cited with approval by the Court of Appeals of 
New York in the case of Franklin Bank-Note Co. v. 
Mackey, 158 N. Y. 683, 51 N. E. 178, infra) it seems 
that a motion was made in the Supreme Court for the 
vacation of a judgment entered there on a remittitur 
from the Court of Appeals, in order that the remittitur 
might be returned to the higher court and the case 
reargued there. The grounds of the motion were that 
a majority of the judges of the Court of Appeals did 
not unite in a single opinion, and that one of the judges 
was absent during a part of the argument. The 
spokesman of the court said: 

“T have no doubt that if, in any case, the 
Court of Appeals should, in any manner, indicate 
its desire or willingness that a remittitur sent 
down and filed with the County Clerk, should be 
returned to that court, this Court would consider 
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that a proper case was presented to that court for 

the exercise of its discretion and would at once 

order any judgment or order which might have 
been entered upon the remittitur, to be vacated 
and the remittitur itself to be returned to the 

Court of Appeals.” 

It is then said that if the Court of Appeals has 
not expressed either desire or willingness that the re- 
mittitur be returned, a mere statement that the de- 
feated party desires to apply to the Court of Appeals 
for reargument is not sufficient as an inducement to 
the lower court for the exercise of its discretion to 
return the remittitur to the higher court. 

“Such an exercise of discretion would be dis- 
respectful to the Court of Appeals, and very un- 
fair to the successful parties . . . If, in any case, 
in view of what the Court of Appeals has said as 
to the grounds upon which reargument would be 
ordered, there appears to be some chance that the 
party applying may secure a reargument in his 
.case, it would seem to be a reasonable exercise of 
discretion to vacate the judgment and direct the 
clerk to return the remittitur. If, however, in 
view of the decisions of the Court of Appeals in 
relation to rearguments, there appears to be no 
possibility that a reargument will be directed, it 
seems to me that an application to vacate the 
judgment and return the remittitur should not be 
granted.” 

The case of Mount v. Mitchell, 32 N. Y. 702, is 
then referred to, with the suggestion that in event the 
higher court’s opinion indicates clearly that a question 
has been overlooked and that the judgment is in con- 
flict with a statute, or with an earlier decision that 
has not been referred to, a real ground for a motion 
for a return of the remittitur and reargument would 
exist. 

The holding of the Court of Appeals in the Frank- 
lin Bank-Note Company v. Mackey case, supra, is not 
in conflict with the foregoing, and neither is it, ac- 
cording to the express declaration contained in the 
Court’s opinion, in conflict with the earlier New York 
cases wherein the jurisdiction of the appellate Court 
was held to terminate upon the filing of the remittitur 
in the lower court. 

The New York practice and procedure contains 
many provisions that are, to a Florida lawyer, peculiar. 
Some of these provisions certainly obtain in no other 
jurisdiction, and while the writer professes to have no 
intimate knowledge of the workings of the New York 
system, he yet ventures the opinion that even New 
York lawyers find the practice there peculiar and per- 
plexing in many particulars. By way of illustration, 
the right to invoke the jurisdiction of the Court of Ap- 
peals for the review of a judgment of the Supreme 
Court of New York does not ordinarily exist where 


the judges of the lower court are unanimous in their 
decision, but if the decision is not unanimous, and the 
judgment or order of the trial court has been reversed 
by the Supreme Court, the case may be carried to the 
Court of Appeals as a matter of right. Further, a 
litigant is permitted to make application to the Su- 
preme Court for leave to appeal from its judgment 
upon the idea that his question is one of general im- 
portance that should be decided by the highest court. 
When the application is granted, the intermediate ap- 
pellate court certifies certain questions to the higher 
court for answer. If the application is denied in the 
Supreme Court it may be renewed in the Court of Ap- 
peals, and if granted there, the higher court takes 
jurisdiction of the cause, but the Court of Appeals and 
the Supreme Court do not both have jurisdiction over 
the same subject matter in a cause at the same time. 
When the jurisdiction of the higher court attaches, 
the jurisdiction of the lower court is suspended. This 
is illustrated by the statement contained in the opinion 
of Judge Gray, speaking for the Court of Appeals in 
the case of Sweet v. Mowry, 138 N. Y. 650, 34 N. E. 
388, wherein the following appears: 

“The granting of the motion for a reargu- 
ment, and requesting the return of the remittitur, 
were in resumption of our jurisdiction, and had 
no effect whatever on the proceedings already 
had in the court below upon the remittitur ... 
The resumption by this court of its jurisdiction 
of the appeal operated simply to suspend proceed- 
ings in the courts below.” 

The conclusion properly to be drawn from the 
foregoing, it seems, is that the jurisdiction of the ap- 
pellate court ends with the filing in the lower court of 
the remittitur; but that no provision for rehearing 
within a designated time is made in the New York 
practice, and in order that the appellate court’s errors 
may be corrected, it is provided that the appellate 
court may re-establish its jurisdiction, and resume 
consideration of a case, at its election upon a further 
suspension of the jurisdiction of the lower court and 
a return of the remittitur. In other words, the send- 
ing down of the remittitur ends the higher court’s 
jurisdiction and re-establishes the jurisdiction of the 
lower court, and a return of the remittitur by the 
lower court ends, or suspends, its jurisdiction and re- 
establishes in the higher court power to proceed, with- 
out reference to term time or vacation, and without 
time limitation except within the discretion of the 
judges of the courts involved. Thus, a peculiarity bred 
of a unique situation, and adapted to the involved 
practice becomes workable. 

THE FLORIDA RULE 

The rule established by our Supreme Court in the 

Chapman case nominally adopts the New York rule 


as stated in the case of Franklin Bank-Note Company 
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v. Mackey, supra, but the precise manner in which that 
rule may be adapted to Florida procedure is perhaps 
- not yet clear. The law of Florida, as established and 
declared in the Chapman case is in part as follows: 
“During the same term at which a judgment 
of the Supreme Court is rendered, the court has 
jurisdiction and power, which it may exercise, as 
the circumstances and justice of the case may re- 
quire, to reconsider, revise, reform or modify its 
judgment for the purpose of making the same ac- 
cord with law and justice, and for that purpose 
it also has power to recall its mandate to enable 
it to exercise such jurisdiction to reconsider its 
own judgment in a proper case.” 

Thus an opinion rendered by the Supreme Court 
of Florida on the second Tuesday in June does not be- 
come final until after the second Monday in January, 
following, unless the June Term is adjourned earlier, 
in view of the existing provisions contained in Section 
4690 of the Compiled General Laws of Florida of 1927 
for two terms of the Supreme Court each year, com- 
mencing in June and January. 

After the rendition of the judgment by the Su- 
preme Court, and prior to the end of the term, third 
parties apparently will be obliged to deal with the liti- 
gants and the property or rights involved at their 
peril, as it does not seem to be necessary that the Cir- 
cuit Court and the Supreme Court act together in the 
matter of re-establishing the jurisdiction of the Su- 
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preme Court. Rather, under the Florida rule, the 
jurisdiction of the Supreme Court continues through- 
out the term, and the filing of the mandate in the 
Icwer court has no effect upon the appellate court’s 
power to proceed further with the case in such man- 
ner as it may see fit. Therefore, it necessarily fol- 
lows, or at least it would so seem, that if the Circuit 
Court act pursuant to the mandate, and in compliance 
with the appellate Court’s order, it must do so only 
after the term of the Supreme Court has ended, or at 
the expense of making a judgment or decree that can- 
not be enforced, for it is fundamental that two courts 
cannot have jurisdiction over the same subject matter, 
in the same cause, at the same time. 


(FOOTNOTES: 1. See cases cited in note, 11 Ann. 
Cas. 865; 13 Encyc. Pleading & Practice, page 
864; and authorities mentioned in Thomas v. 
Thomas, 27 Okla. 784, 109 Pac. 825, 35 L. R. A. 
(N. 8S.) 125. 

2. Wilmerding v. Fowler, 15 Abb. N. S. 86; 
Jones v. Anderson, 71 N. Y. 599; Cushman v. Had- 
field, 15 Abb. N. S. 109; Legg v. Overbagh, 4 
Wend. (N. Y.) 188; Delaplaine v. Bergen, 7 Hill 
(N. Y.) 591; Dresser v. Brooks, 2 N. Y. 559; Lat- 
son v. Wallace, 9 How. Pr. (N. Y. Ct. App.) 334; 
Martin v. Wilson, 1 N. Y. 240; Newton v. Har- 
ris, 8 Barb. (N. Y.) 306; Frazer v. Western, 3 
How. Pr. (N. Y. Ct. App.) 235.) 
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HISTORY OF WILLS 
LEGISLATIVE SUGGESTIONS 


By D. H. REDFEARN, of the Miami Bar 


To the legal mind, wills and the administration of - 


estates are perhaps the most fascinating subjects of 
our jurisprudence. These subjects are also of interest 
to mankind in general, for the title to all realty and 
personalty, except that held in perpetuity by the gov- 
ernment or some of its units, or by religious or char- 
itable institutons, or by corporations, changes hands 
at least once every generation. Almost every citizen 
of Florida, some time during his life, is interested in 
the settlement of estates, as an heir, devisee, legatee, 
creditor, or as the manager of the interests of minor 
children, or other incapacitated persons. Therefore, 
any legislative changes contemplated are of concern 
to every citizen of Florida. 

As there has been considerable agitation recently 
with reference to changing the laws of Florida per- 
taining to wills and the administration of estates, this 
article is written to present the history of our laws 
as to testamentary disposition, and to make a few leg- 
islative suggestions. As the common law is in force 
in Florida, except where modified by the acts of the 
Legislature of this state, it will be interesting to de- 
velop the history of legislation as to wills, both in 
England and in Florida, before presenting any legis- 
lative suggestions. 

EARLY HISTORY.—Formerly, the opinion was 
held that the earliest evidences of wills were found in 
the ancient laws of the Greeks and of the Romans, 
and in the forty-eighth chapter of Genesis where Ja- 
cob bequeathed to his son, Joseph, a portion above his 
brethren. (Blackstone, vol. 2, page 490.) But this 
opinion has been revised, in recent years, as a result 
of information obtained from excavations made in 
Egypt and elsewhere. A will nearly five thousand 
years old, similar in form to the modern will, has been 
found in Egypt. Probably, wills in some form were 
not unknown in the other ancient nations which rivaled 
Egypt in the days of her splendor. 

However, the subject of ancient wills is of in- 
terest chiefly to the antiquarian. The average stu- 
dent of this subject, in the United States, is concerned 
mostly with the development of the English will, as 
all the American states, with the exception of Louisi- 
ana, have modeled their statutes of wills after the 
English Statutes of 1677 and 1837. As Louisiana was 
settled by the French, it has adopted the French law 
of wills which in turn is based on the Civil or Roman 
law of wills. Testamentary control in both England 
and France is probably a gift of the expiring civiliza- 
tion of Rome to the barbarian tribes who overran her 
vast domains, including England and Western Europe, 


in the fourth and fifth centuries. 

The Romans temporarily occupied England dur- 
ing Caesar’s campaigns, 55-54 B. C. About the mid- 
dle of the first century, A. D., they made their occu- 
pancy permanent and continued in control until the 
middle of the fourth century when they began to 
withdraw gradually on account of Rome’s declining 
military power. As England during these centuries 
was a Roman province, the Roman law of wills and 
administration was followed. When the Roman le- 
gions were withdrawn, the Anglo-Saxon conquest be- 
gan, and continued for the next two centuries. Wave 
after wave of nomadic, barbarian tribes from North- 
ern Europe swept into England, and turmoil and strife 
between the inhabitants and these invaders probably 
made the permanent and peaceful possession of lands 
or of chattels impossible. While the original inhab- 
itants were being subjugated, as well as after their 
subjugation, war was continuously waged between va- 
rious factions of the victorious invaders. As a result, 
few records have survived the wild confusion of this 
period, but when England, in the seventh century, be- 
gins to emerge into authentic history again, we find 
that during these two centuries far-reaching changes 
were taking place; for the fertile grain fields, the ex- 
cellent highways, the populous cities, and the pros- 
perous villas of the Roman occupation have been aban- 
doned to a great extent or have disappeared, and the 
inhabitants left there, when the Romans withdrew, 
have been amalgamated to a large extent with the in- 
vaders. Although we find that the pre-Saxon races 
had not disappeared completely, yet they had reverted 
to a more primordial condition of society. 

As before stated, the continual warfare between 
the Anglo-Saxon invaders and the native inhabitants, 
during this period of conquest and of continuous strife 
between different factions of the victorious invaders, 
made the conditions of society such that few men 
could exercise complete and permanent control over 
their possessions while living much less give direction 
as to their disposition after death. During this pe- 
riod, probably little was known of testamentary dis- 
position. 

By the middle of the ninth century, the idea of a 
common king and government had developed, and the 
inhabitants of the Island had made peace sufficiently 
among themselves to permit the development of the 
idea of permanent and peaceful possession of lands 
and of chattels. From this time until the eleventh 
century, when feudalism became firmly established as 
a system of land tenure in England, wills of both per- 
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sonal property and of real estate are found. During 
the centuries of feudalism in England, there were ‘no 
wills of lands, except in localities where certain cus- 
toms prevailed, but wills of personalty were allowed. 
It was during the centuries before feudalism in Eng- 
land that the Church laid the foundation for the great 
power it was in later centuries to exercise in the con- 
trol of decedents’ estates. 

England had been converted to Christianity while 
it was a Roman province, but during the Anglo-Saxon 
Conquest, the power and influence of Christianity 
largely disappeared in England, along with other evi- 
dences of Roman civilization. After conditions had 
become somewhat settled again, Christianity was firm- 
ly re-established in England by missionaries from 
Rome, the first of whom were Augustine and his band 
of monks, who arrived in 597 and established a monas- 
tery at Canterbury. From this center the conversion 
of the Island was effected gradually. 

The Church soon began to concern itself with 
more than the spiritual affairs of men, and so began 
the accumulation of the wealth which was to make it 
the richest and most important institution in Eng- 
land in the coming centuries. It taught that the dy- 
ing man should not only confess his sins but also 
should make atonement for them by devoting to the 
relief of the poor and to other pious purposes, at least 
a portion of his wealth. There seems to have been an 
ancient custom among the Saxons, referred to by 
Blackstone, (Blackstone, vol. 2, page 492) of dividing 
the personal property into three parts; one for the 
wife, one for the children, and one which the owner 
could dispose of by will, called “the dead’s part.” If 
the owner died without children, one-half belonged to 
his wife; and if he had neither wife nor children, the 
whole of his estate was at his disposal by will. It was 
to the dead’s part that the Church looked for the dy- 
ing man to provide for the pious causes mentioned. 
The shares of the wife and children were called their 
“reasonable parts.” (Crain v. Crain (1856), 17 Tex. 
80, 93.) Through the influence of the Church, this 
form of division was soon adhered to by the Ecclesi- 
astical Courts, even though the deceased died intestate. 

The Church in these early centuries asserted its 
right to administer only that part of the personal es- 
tate of the deceased which he could dispose of by will, 
except in cases of intestacy. As the centuries passed, 
the right of the owner to dispose of all his personal 
assets by will was recognized, and the courts of the 
Church—the Ecclesiastical Courts—assumed jurisdic- 
tion over the entire personal assets of the deceased. 
(Blackstone, vol. 2, pages 494-496). 

In these early centuries, it was considered a ter- 
rible disgrace and an awful sin to die intestate; it 
was an exception for a man of any means to die with- 
out a will. During this time, wills were made usually 
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not long before death; they could be made orally, or 
they could be made by a nod of the head or by other 
sign of assent. As wills were made so easily, and as 
all men had been taught a religious abhorrence of in- 
testacy, much business was made for the Ecclesias- 
tical Courts and great profits for the Church; for the 
cleric who was usually at the bedside of the dying 
man for his comfort, in his last hours, often by op- 
portune questions obtained a substantial gift for the 
Church. If no will were made, the Ecclesiastical 
Courts, by very early authority from the Crown, ad- 
ministered the personal assets anyway, and so well 
was the interest of the Church provided for that we 
find “in 1268 it was necessary for a legatine council 
to remind the prelates that they were but trustees ih 
this matter and were not to treat the goods of in- 
testates as their own.” (Pollock & Maitland, History 
of English Law, vol. II, page 358.) 

The right to make a will of personalty was not 
interrupted by feudalism in England. Such wills, al- 
though not made during the last sickness, could be 
made orally until the Statute of Frauds, enacted in 
1677. Since this Statute, wills of personalty, if not 
made in the last sickness as nuncupative wills, must 
be in writing; and since the Wills Act of 1837, in Eng- 
land, such wills must also be signed by the testator 
and attested in the same manner as wills of realty. 


_ Nuncupative wills were abolished in England by the 


Act of 1837, except as to soldiers in actual military 
service and sailors actually at sea. The right to make 
a will of lands, either orally or in writing, was inter- 
rupted about the middle of the eleventh century as a 
result of feudalism, and was not re-established until 
the first Statute of Wills which was enacted in 1540. 
For this reason, it will be necessary here to outiine 
briefly the history of feudalism and its effect on the 
disposition of land by will, before discussing the Eng- 
lish Statutes of Wills. 

FEUDALISM.—After the breaking up of the Ro- 
man Empire in the fifth century, the all-prevailing 
need in all of Europe was protection. The poor peas- 
ants and the small landowners were everywhere sub- 
ject to attack. The peace and security which Rome 
had formerly established could no longer be main- 
tained, and the provinces fell into disorder. Roving 
bands of marauders, highwaymen, robbers, revolted 
troops, and insurrecting peasants plundered the weak 
of their possessions on one pretext or another. The 
natural place for the individual to look for protection 
under such circumstances was to the government. But 
the government, on account of the continual strife, 
was unable even to protect itself. Consequently, those 
in need of protection had to seek the same elsewhere. 
Feudalism in Europe was the natural outcome of these 
peculiar conditions. (George Burton Adams, Civiliza- 
tion During the Middle Ages, page 197.) 
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Feudalism in England, both as a system of land 
tenure and of society, was largely a result of the Nor- 
man Conquest in 1066, when England was overrun 
again by invaders from the continent. This invasion 
resulted in a complete change of the system of land 
tenure in England and ultimately made it impossible, 
for several centuries, for the owner of lands to dispose 
of the same by will. This change of land tenure was 
not made suddenly as a result of the Conquest; it was 
a gradual growth which spread with feudalism over 
England. 

In the beginning of feudalsm, small landowners 
brought their lands into the feudal relation by sur- 
rendering them to rich landowners who were able to 
furnish protection. Large landowners who needed an 
army of vassals to fight for them against barbarian 
invaders and against their rivals divided their lands 
into numerous fiefs among men who lacked estates 
and who were willing and able to fight. (Lynn Thorn- 
dike, The History of Medieval Europe, page 244.) In 
these ways, the wealthy landowners built up around 
them territories which they controlled and defended. 
When the small landowner surrendered his land to the 
lord and became his vassal, he parted with the title, 
but received the promise of protection; and when the 
great landowner granted a tract of land to a vassal, 
he gave it with the promise of protection but retained 
the title. The vassal and his heirs after him had the 
right to use the land, but in return for this use cer- 
tain services had to be rendered to the lord; such as, 
accompany him to war, guard his castle, attend his 
court, and assist in paying his ransom if he were cap- 
tured. Land thus granted was known as the fief. 
The fief usually meant land, though it might be a 
privilege like the right to hold an office, operate a 
mill, or enjoy the use of any desirable thing. (1) 

The lord himself might need protection, so he would 
bind himself and his land to someone else, who in turn 
might be bound to another and thus on to the king 
of whom all land, under the feudal theory, was held 
and who, himself, under his claim of divine right, was 
said to hold all the land from God. Thus no man, un- 
der the theory of feudalism, might be said to be free, 
and no one could dspose of his land freely. The tifle, 
with certain privileges, descended to the “heir” of the 
lord, and the use of the land with certain obligations 
belonged to the vassals from generation to generation. 
In the beginning of feudalism, the fief was precarious 
in that it was held practcally at the will of the lord, 
but in the course of a century it became inheritable. 

Thus, under the theory of feudalism, a will of 
lands could not be made, because it would be contrary 
to feudal tenure. (Holdfast ex dem. Anstey v. Dow- 
sing (1746), King’s Bench, 2 Str., page 1253.) How- 
ever, it can be demonstrated that parts of England 


never came under the complete control of the feudal 
system, and consequently wills of land controlled by 
local customs as before the Conquest are found in these 
localities. 

The feudal system, thus founded on the knightly 
idea of protection to the weak, continued in existence 
until the latter half of the fourteenth century when it 


(1)—“Infeudation and subinfeudation were some- 
times carried so far, in the course of time, that estates 
were quite dismembered and some very small fiefs 
created. Sometimes the income from a single villa 
would be split, and to one man would be infeudated 
the profit from the beehives, to another the catch from 
the fish-ponds and income from the mill.” Lynn 
Thorndike, History of Medieval Europe, pages 245, 246. 


gradually fell into disuse. Its disappearance in Eng- 
land is attributable largely to the increased demand 
for labor and the consequent increase of wages due to 
the ravages of the Hundred Years’ War and to the 
“black death,” now supposed to have been the bubonic 
plague, from which nearly half of the population of 
England died in the years 1348 and 1349. Then, too, 
feudalism itself had degenerated into a means of legal- 
ized plunder which was probably worse than the un- 
lawful indignities suffered by the poor, in the earlier 
centuries, when they had to beg the large landowners 
for protection. 

The obligations of feudalism grew to be more 
burdensome and multiplied n number as the years 
passed. After the death of the vassal, before his suc- 
cessor, his heir, was allowed to control the fief, the 
lord claimed a fine, called “relief”, for the privilege 
of succession. When the land was held by knight- 
service and the heir was a minor, the lord was his 
guardian and claimed all the income from the estate 
without having to account for his guardianship when 
his ward became of age. (Blackstone, vol. 2, pages 59 
to 88.) In addition to this exaction, the lord would 
claim the “relief” after the ward became of age. If 
the tenant died, leaving a daughter under fourteen 
years of age, as his heiress, her condition was even 
worse; for in addition to the rights mentoned, the 
lord had the right to control her marriage, and he 
usually delivered her to the highest bidder unless she 
bought the right of her marriage by the payment of 
a heavy fine. He claimed this right in order that he 
might know that the holder of the fief could and would 
meet the obligations resting upon it. (Edward Jenks, 
A Short History of English Law, page 34.) Thus, the 
descendants of the poor freeman who had begged the 
rich landowners for protection in the earlier centuries 
were now in serious need of protection from legalized 
robbery by the descendants of the rich landowners 
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who in their need or greed for wealth had devised 
these many burdens attached to the fief. (2) 


(2)—“The feudal castle, torn to pieces by the in- 
furiated mob of revolted peasants, as the shelter of 
tyrannous privileges, was originally built by the will- 
ing and anxious labor of their ancestors as their only 
refuge from worse evils than the lord’s oppression.” 
George Burton Adams, Civilization During the Middle 
Ages, page 222. 


During the development of the feudal system, the 
Church did not fail to get its share of the lands. The 
monasteries owned and controlled great tracts of land 
prior to the beginning of feudalism, (3) but it was dur- 
ing the development of this system that their landed 
estates became so vast. It seems that whenever pos- 
sible the poor freemen preferred to grant their land 
to the monasteries for protection rather than to the 
rich landowners. Probably, this is due to the fact that 
the terms of service exacted of a vassal by the Church 
were less burdensome and to the fact that the monks 
not only promised him protection but also assured 
him that they would intercede for his happiness after 
death. (Blackstone, vol. 2, page 375.) As the ravages 
of the Hundred Years’ War and the bubonic plague 
greatly decreased the number of tenants in England 
and also made heavier the burdens of taxation, the 
wealthy landowners naturally became more envious of 
the vast estates of the monasteries. As long as these 
lands were retained by the monasteries, the rich over- 
lords naturally received no revenue from them. As 
the monasteries never died, and as they could have no 
children, the overlords were deprived of vast sums of 
wealth, in the form of “reliefs,” “wardships,” and 
other feudal fines and obligations, which they would 
have received had their vassals been in possession of 
these lands. In other words, land held in mortmain 
escaped taxation. It should be noted that the various 
feudal dues—reilief, wardship and marriage, fines on 


(3)—“The Anglo-Saxon kings, under the pressure 


early period bestowed on their thegns and on churches 
either lands or the rights which they possessed ‘over 
some village and the community of freemen who dwelt 
there. Thenceforward such thegns or churches levied 
on their account the taxes, dues and supplies hitherto 
due to the king; for example, the profitable firma 
unius noctis. Armed with this right the recipient be- 
.came the lord of the free village, the peasants com- 
mended themselves to him, and the parcel of land or 
the house which he possessed in the neighborhood be- 
came a centre of manorial organisation; the lands of 
the peasants who had commended themselves came 
ultimately to be considered as in some way held of 


of necessities which were not peculiar to them, at an: 
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him.” Charles Petit-Dutaillis, Studies Supplementary 
to Stubbs’ Constitutional History, vol. 1, page 15. 


alienation, escheat, forfeiture, and aids—were in lieu 
of modern taxation. Only in their abuse could they 
be called robbery or extortion. 

This situation led to the extension of the Statute 
of Mortmain of 1279, by which Parliament had pro- 
hibited gifts of land to the Church, thus accentuating 
the struggle between Church and State. As a result 
of this struggle, a new system of land tenure was 
evolved gradually. The Mortmain Statutes were de- 
signed to prevent ecclesiastical as well as temporal 
corporations from holding land. The ecclesiastics, in 
order to defeat the purpose of the Mortmain Statutes, 
invented the doctrine of uses. (Blackstone, vol. 2, 
pages 328 and 375.) As the feudal system fell into 
disuse, this new system of land tenure was used very 
generally, and for more than a century, land was dis- 
posed of for almost every conceivable “‘use” the shrewd 
lawyers of that age could imagine. 

Under this system, the owner simply conveyed 
the use or equitable title to his land for the benefit 
of some named usee. He could then pass the legal 
title, either orally or in writing, publicly or secretly, 
by deed or by will, to some thrd party for the benefit 
of the usee. (Statutes of the Realm, vol. 3, pages 539- 
542; Blackstone, vol. 2, page 330.) Under this system 
of uses, wills of land could be made, as the use was 
not considered as land, though it was the only valuable 
feature of it. The Church secured the use and enjoy- 
ment of large quantities of land in this manner con- 
trary to the Mortmain Statutes. The equitable courts 
upheld such transfers, as the clergy were generally the 
judges of these courts. (Blackstone, vol. 2, page 375.) 

Parliament struck back at the Church in 1535, in 
the reign of Henry the Eighth, by enacting the famous 
Statute of Uses, which annexed the legal title and the 
possession to the use, thus making the use the very 
land itself and consequently not devisable. This Stat- 
ute was enacted in hostility to all trust estates and 
was especially “designed to defeat the contrivances by 
which, in defiance of the various Statutes of Mort- 
main, there continued to be so much land dedicated to 
ecclesiastical establishments.” (Knorr v. Raymond 
(1884), 73 Ga. 765.) 

STATUTES OF WILLS.—The English Freeman, 
by means of the awkward “use,” had experienced once 
more the privilege of conveying his land by will. The 
attempted permanent destruction of this right, by the 
Statute of Uses, seems to have caused general dis- 
satisfaction, for just five years later the first Statute 
of Wills, 32 Henry VHI, 1540, Ch. 1, was enacted. 
(Hardenberg v. Ray (1893), 151 U. S. 112, 38 L. ed. 
93.) The effect of this statute was to make lands 
held in fee simple devisable by written will to the ex- 
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tent of two-thirds where the tenure was by knight 
service,(4) and the whole where it was in socage. (5) 
Strange to say, by this first Statute of Wills, corpora- 
tions were not prevented from taking lands by devise. 
As this was contrary to the Statutes of Mortmain, 
Parliament two years later hastened to enact another 
statute, 34 Henry VIII, A. D. 1542, Ch. 5, entitled “An 
Act for the Explanation of Wills.” By this Act the 
power to make a devise of land to a corporation, either 
temporal or ecclesiastical, was qualified. As wills of 
personal property were governed by the ecclesiastical 
law, these statutes did not make any change in such 
wills. 

Under these statutes, married women, minors, 
idiots, and lunatics were incapacitated to make 


(4)—By an act in 1660, in the reign of Charles 
II, tenure by knight service was abolished; this re- 
sulted in making all land devisable. 

(5)—For a discussion of free and common socage, 
see Lectures on Early English History, page 26, by 
W. Stubbs, D. D., edited by A. Hassall, M. A. 

(6)—“‘Swinburne enumerated among those who 
were thus legally disqualified in his day, slaves, vil- 
leins, captives, prisoners, traitors, felons, heretics, 
apostates, manifest usurers, incestuous persons, libel- 
lers, suicides, outlawed persons, those excommunicated 
and prodigals; a promiscuous list in which wrong- 
doers, unfortunates, and those of courageous con- 
science are found unhappily blended.” Schouler on 


Wills, Executors and Administrators, fifth edition, 
section 33. 


wills.(6) It was necessary that a will of lands under 
these statutes should be in writing, but it was not 
necessary to have witnesses to it. Simple notes in the 
handwriting of the testator, or even in the handwrit- 
ing of another person, constituted a sufficient will 
when the testator intended such writing to be his will. 
(Blackstone, vol. 2, page 376.) The testator could 
show his intention by making known the contents of 
such paper and declaring the same to be his will. Un- 
der such a loose system of making a will, it was nat- 
ural that innumerable frauds and forgeries would 
abound. This condition finally led to the enactment 
of one of the most famous statutes ever passed by the 
English Parliament, the Statute of Frauds, which is 
primarily a wills act. This Statute was enacted in 
1677, the twenty-ninth year of the reign of Charles 
the Second. It was designed chiefly for the purpose 
of preventing the frauds, forgeries, and perjuries re- 
sulting from the first Wills Act of 1540 and 1542; it 
provided for the manner in which wills of realty and 
of personalty should be executed. By the 19th, 20th, 
21st, and 22nd sections of this Statute, certain restric- 
tions are placed on nuncupative wills and the repeal 


or alteration of written wills of personal property. 
(Statutes of the Realm, vol. 4, page 842.) 

By the fifth section of this Act, it is provided that 
all devises and bequests of lands and tenements shall 
be in writing, signed by the testator, “or by some 
other person in his presence, and by his express di- 
rections, and shall be attested and subscribed in the 
presence of the said devisor by three or four credible 
witnesses.” This section opened many questions with 
which the courts have since puzzled themselves. It 
took more than two centuries to settle such questions 
as the following, if, indeed, they are absolutely settled 
yet: What is it that is attested? What is meant by 
“in the presence of the testator?” Was it necessary 
for all the witnesses to subscribe the will in the pres- 
ence of each other? Must attestation follow the act 
attested? Some interesting decisions indicating the 
struggles of the courts with such problems are Shires 
v. Glascock (1687), 2 Salk. 688; Ellis v. Smith (1754), 
1 Ves. Jr. 11; Casson v. Dade (1781), 1 Bro. C. C. 99; 
White v. Trustees of British Museum (1829), 6 Bing. 
310. 

The sixth section of the Statute of Frauds indi- 
cates the solemnities necessary for revoking a will. 
Under this section in order that a will may be revoked, 
it must be done by “some other will or codicil in writ- 
ing, or other writing declaring the same, or by burn- 
ing, cancelling, tearing or obliterating the same by the 
testator himself, or in his presence and by his direc- 
tion and consent.” Many interesting decisions dealing 
with these methods of revocation indicate the long and 
tedious way over which our present law on the subject 
of revocation has advanced to attain even its present 
stage of perfection. See Hitchins v. Basset, King’s 
Bench (1688), 2 Salk. 592; Bibb v. Thomas (1775), 2 
W. BI. 1043; Larkins v. Larkins (1802), 3 B. & P. 
16; Perkes v. Perkes (1829), 3 B. & Ald. 489. 

Besides the other provisions of the Statute of 
Frauds as to wills, the fifth section provided that a 
will must be attested by three or four credible wit- 
nesses. The courts again had trouble in determining 
who were credible witnesses. So strict did the courts 
become in their interpretation as to who were credible 
witnesses that a gift in a will to a subscribing witness, 
even though for a trifling amount to a servant called 
in to witness the will, was held to invalidate the en- 
tire instrument. Holdfast ex dem. Anstey v. Dowsing 
(1746), King’s Bench, 2 Str. 1253. 

To remedy this condition, an Act was passed in 
1752, in the twenty-fifth year of the reign of George 
II, which made such witnesses competent but declared 
the legacy or devise to such witness void. It also de- 
clared that creditors of the testator should be consid- 
ered competent witnesses. By the tenth section of 
this Act, its provisions are extended to the “British 
Colonies or Plantations in America.” (Rather interest- 


| 
| 
i 
= 


440 


ing plantations, these great American States are now !) 
Thus stood the law in the American Colonies at 
the time of the War for Independence. Since this war, 
each state has adopted its own law of wills. In Flor- 
ida, the basis of our law of wills is that portion of the 
Statute of Frauds referring to wills as interpreted by 
the English courts and by our own courts. In 1821, 
Florida, by virtue of a treaty concluded with Spain in 
1819, passed to the United States, and in March, 1822, 
it was organized into a territory. It was admitted to 
the Union in 1845. The territorial Legislature, called 
a Legislative Council, on November 20, 1828, enacted 
a statute as to wills and administration of estates. 
This statute is simply declaratory of the common law 
as evidenced by the Statute of Frauds and the Eng- 
lish decisions thereunder. On November 6, 1829, the 
Legislative Council declared the common law of Eng- 
land to be in force in Florida in the following language: 
“The common and statute laws of England which 
are of a general and not a local nature, with the ex- 
ception hereinafter mentioned, down to the fourth day 
of July, 1776, are hereby declared to be of force in 
this State: Provided, the said statutes and common 
law be not inconsistent with the Constitution and laws 
of the United States and the acts of the Legislature 
of this State.” (C. G. L. 87 (71).) 
The result of these Acts was to make it necessary 
in Florida for wills, other than nuncupative wills, to 
be in writing and signed and attested, if land is de- 
vised, according to the requirements of the English 
Statute of Frauds. A written will of personalty, 
neither signed nor attested, was a valid instrument 
under the Statute of Frauds if it could be proved that 
it was prepared according to the directions of the de- 
ceased and approved by him. (Blackstone, vol. 2, page 
501.) This rule has been changed by statute in Flor- 
ida to the extent that it is necessary for a will of per- 
sonal property to be signed by the testator or by some 
other person in his presence and by his express direc- 
tion. (C. G. L. 5462 (3597).) 
Three attesting witnesses to wills of real estate 
in Florida were necessary until the adoption of the 
Revised Statutes of 1892, section 1795 of which re- 
duced the number of witnesses from three or more to 
two or more. (Brown v. Avery (1912), 63 Fla. 355, 
58 So. 39.) The common law rule, established by the 
Statute of Frauds, that attesting witnesses to wills of 
real estate are necessary to the validity of such wills 
but not necessary to the validity of wills of personal 
property, is still in force in Florida. The result of 
this rule is that an unattested will, purporting to de- 
vise both real estate and personal property, if valid 
in other respects, is valid as to the personalty and in- 
operative as to the realty. (Hays v. Ernst (1893), 32 


Fla. 18, 13 So. 451; Brown v. Avery (1912), 63 Fla. 
355, 58 So. 39.) 
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Since the freedom of the American Colonies, an- 
other wills act has been enacted by the English Parlia- 
ment which has greatly influenced legislation in this 
country. This is the Act of 1837, 1 Vict., Ch. 26. Un- 
der the Statute of Frauds, considerable confusion was 
caused by the fact that the courts held that it was 
unnecessary for the testator to sign his will at the 
end thereof. It was a valid signing if the testator’s 
signature appeared anywhere on the will from the be- 
ginning to the end, at the top, bottom, or margin; the 
will would be unheld if attested properly. Leymayne 
v. Stanley (1681), Common Pleas, 3 Lev. 1. 

But under the Act of 1837, it is necessary in 
England that the will “be signed at the foot or end 
thereof by the testator, or by some person in his pres- 
ence and by his direction; and such signature shall be 
made or acknowledged by the testator in the presence 
of two or more witnesses, present at the same time, 
and such witnesses shall attest and shall subscribe the 
will in the presence of the testator.” 

In England, since the Wills Act of 1837, it has 
been necessary to observe the same formalities in the 
execution of: wills of personal property as in the execu- 
tion of wills of realty. Under this Act only two wit- 
nesses to wills are required. Two witnesses are suf- 
ficient in all the states of the Union except Georgia, 
South Carolina, Connecticut, Massachusetts, Vermont, 
New Hampshire and Maine; in these states three wit- 
nesses are required. 

Mention of this English Act of 1837 is made, even 
though it has been enacted since the freedom of the 
American Colonies, because of the influence it has 
exerted over legislation as to wills in the various 
states of the Union, and because of the fact that it is 
one of the most nearly perfect statutes of wills ever 
enacted. 

This brief review of the history of testamentary 
disposition is made in the hope that it may be of aid 
to those who contemplate legislative changes in our 
laws pertaining to wills. The law of wills now in 
force in Florida is the result of human experience ex- 
tending over many centuries. We must build wisely 
on that experience; otherwise any new legislation may 
result in distressing experiences, in the future, to those 
interested in the estates of decedents. 

LEGISLATIVE SUGGESTIONS 

The suggestions hereinafter made are submitted 
for the consideration of the members of the Florida 
Bar especially, and generally to others who are inter- 
ested in legislation pertaining to this subject. 

WITNESSES TO WILLS. — As _ hereinbefore 
stated, two witnesses are required in Florida to wills 
in which real estate is devised, but witnesses to wills 
of personalty are not necessary. As heretofore shown, 
Florida adopted the common and statute law of Eng- 
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land on November 6, 1829, and for that reason the pro- 
visions of the Statute of Frauds, which required no at- 
testing witnesses to wills of personal property, then 
became in force in Florida. Eight years later, Eng- 
land changed this rule by the Act of 1837, so as to re- 
quire wills of personal property to be attested in the 
same manner as wills of real estate. As this English 
statute was enacted after the Florida statute adopting 
the common law, it had no effect in Florida, and the 
result is that we find the law of Florida ninety-five 
years later still following the old rule prescribed by 
the Statute of Frauds, which provided that no wit- 
nesses were necessary to testaments of personal prop- 
erty. This rule should have been changed in Florida 
long ago. In 1677, when the Statute of Frauds was 
enacted by Parliament, personal property was of minor 
consequence. Now, the financial structure of our busi- 
ness life is such that personal property is of major 
consequence. To permit a will of personal property to 
be valid without attesting witnesses is conducive to 
fraud and forgery. Our Legislature should change 
this rule and require all wills of personalty or of realty 
to be executed with the same formalities. 
2. 

NUNCUPATIVE WILLS.—Several centuries ago, 
when nuncupative wills were so universal in England, 
they were a necessity by reason of the fact that so 
few of the citizens of that day could read and write. 
Universal education has destroyed the necessity of 
nuncupative wills and the Legislature of Florida 
should abolish them. In this enlightened age, any per- 
son who has accumulated sufficient personal property 
to be of concern to him, should make an understanding 
disposition of the same before the last sickness and 
the fear of death is upon him. Under modern busi- 
ness conditions, personal property constitutes the 
greater part of the wealth of the American people. 
Under conditions existing in England when nuncupa- 
tive wills were so universally used, real estate was the 
chief source of wealth. The increase in value of per- 
sonal property and the many frauds and forgeries per- 
petrated by means of nuncupative wills, led the Eng- 


lish Parliament in 1837 to abolish the use of nuncupa- ° 


tive wills except for mariners at sea and soldiers in 
actual military service. Nuncupative wills have fallen 
into disuse in Florida by reason of the general educa- 
tion of the people, but as long as the right exists to 
make nuncupative wills of personal property the pos- 
sibility of great injustice exists and this right should 
be abolished by statute. 
3. 

REVOCATION OF WILLS.—Sections 5461 and 
5463 of the Compiled General Laws of Florida, 1927, 
provide the methods of revoking wills of realty and 
personalty. These sections are merely declaratory of 
the law pertaining to wills, as established by the Stat- 
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ute of Frauds. Under the sixth section of the Statute 
of Frauds, a devise of realty could not be revoked ex- 
cept “by some other will or codicil in writing, or other 
writing declaring the same, or by burning, cancelling, 
tearing or obliterating the same by the testator him- 
self, or in his presence and by his directions and con- 
sent,” and such other will or codicil in writing, or 
other writing declaring the same, must be “signed in 
the presence of three or four witnesses.” Our Legis- 
lature has changed this section of the Statute of 
Frauds by providing as to realty that “No such devise 
cr disposition of lands, tenements, or hereditaments, 
or any part or clause thereof, shall be revocable by any 
other will or codicil unless the same be in writing and 
made as aforesaid; but every such last will and testa- 
ment, devise or disposition may be revoked by any 
other writing signed by the testator, declaring the 
same to be revoked, or operating as a revocation there- 
of by law, or by burning, cancelling, tearing or obliter- 
ating the same by the testator or by his direction and 
consent, or by the act and operation of law.” 

The sixth section of the Statute of Frauds re- 
quires that a will which revokes another will shall be 
executed with the formalities required by law includ- 
ing proper attestation by thee requisite number of 
witnesses. It will be noticed that the foregoing sec- 
tion of our statutes makes the same provision. How- 
ever, our statutes, as shown from the above quotation, 
add a peculiar provision in that it states that a will 
and testament, devise or disposition may be revoked 
by any other writing signed by the testator. These 
words were copied from the sixth section of the Stat- 
ute of Frauds, and our Legislature failed to continue 
with the provision of the sixth section of the Statute 
of Frauds to the effect that attesting witnesses were 
also required to such writing. Thus it would appear 
from the wording of our statute that a will revoking 
another will must be attested by two or more wit- 
nesses, whereas a writing designed for the purpose of 
revoking a will but not itself intended to be a will need 
not be attested. If the Supreme Court is ever called 
on to construe this statute, doubtless it would hold 
that the intention of this statute was to make the 
common law operative and that any other writing de- 
signed to revoke a will, but not itself intended to be 
a will, should be attested with the same formalities as 
a will where real estate is involved. 

As to the revocation of wills of personal property, 
our statutes provide that “No will or writing concern- 
ing any personal property shall be revoked nor shall 
any clause, devise or bequest therein be altered and 
changed by any words, or will by words of mouth only, 
unless the same be in the life of the testator com- 
mitted to writing, and after the writing thereof, read 
unto the testator and allowed by him, and unless such 
writing, reading and allowance be proved to have been 


| 
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done by three disinterested and credible witnesses.” 
This section of our statutes is taken from the twenty- 
second section of the Statute of Frauds. From the 
foregoing it is seen that a will of real estate can be 
revoked in Florida by an instrument in writing signéa 
by the testator and attested by two or more witnesses, 
whereas an instrument designed for the purpose of 
revoking, altering or changing a will of personal prop- 
erty must be attested by three or more witnesses. 


As shown above, a will of personal property in 
Florida need only be signed by the testator; attesting 
witnesses are unnecessary. Yet to revoke the will, it 
is necessary that the instrument of revocation be 
signed by the testator and attested by three witnesses. 


In copying the Statute of Frauds, these legislative er- 


rors were made and they should be corrected by pro- 
viding that wills of realty or personalty shall be re- 
voked in the same manner. 


This section of our statutes with reference to the 
revocation of wills of personalty necessarily refers to 
instruments designed solely for the purpose of express- 
ly revoking a will and does not apply to a later incon- 
sistent will executed by the testator which would 
create an implied revocation. Consequently, a will of 
personalty signed by the testator, without witnesses, 
would be good as a revoking instrument if it specifical- 
ly revokes all former wills. 


4. 
REVOCATION IN PRESENCE OF TESTATOR. 
The Statute of Frauds provides that a will may be re- 
voked “by burning, cancelling, tearing or obliterating 
the same by the testator himself, or in his presence 
and by his directions and consent.” Our statutes (C. 
G. L. 5461) provide that a will may be revoked “by 
burning, cancelling, tearing or obliterating the same 
by the testator or by his direction and consent.” It 
will be noticed that our statutes make this method of 
revocation broader than apparently was allowed by 
the Statute of Frauds, as the Statute of Frauds re- 
quires such acts of destruction to be done by the testa- 
tor himself or in his presence and by his directions 


and consent, whereas our statutes authorize such acts ° 


of destruction to be done at the direction of the testa- 
tor, whether in his presence or not. This method of 
revocation should be changed by statute so that such 
revocation of a will could not take place except when 
such acts are done by the testator himself or by some- 
one else in his conscious presence, acting under his di- 
rections and with his consent. 

REVIVAL BY REVOCATION.—“In the absence 
of a showing of contrary intent, the destruction by 
the testator of a will executed by him which contained 
a provision revoking former wills, may revive a will 
previously made by the testator and in existence at 
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the date of his death.” (Schaefer v. Voyle (1924), 88 
Fla. 170, 102 So. 7.) 

The rule of the common law courts was at vari- 
ance with the rule established by the ecclesiastical 
courts which held that no revival or republication of 
the former will was effected by the revocation of the 
subsequent will. (40 Cyc. 1212). The ecclesiastical 
courts had exclusive jurisdiction over the administra- 
tion of the personal assets of testate and intestate es- 
tates. Under the old English system there was no 
method by which a will of real estate could be pro- 
bated once for all. It was considered a muniment of 
title, and had to be proved, and could be attacked, 
whenever it was offered in evidence before a court. 
The ecclesiastical courts—the probate courts—might 
probate the will if realty and personalty both were in- 
cluded in its terms, but such probate was not noticed 
by the common law courts insofar as the realty was 
concerned. 

It would seem that the better rule is that estab- 
lished by the ecclesiastical courts to the effect that, 
when a testator intentionally revokes a former will, it 
should be at an end regardless of what may happen to 
the revoking instrument. The first will was an am- 
bulatory instrument and ceased to exist when the 
testator revoked it. The subsequent will is likewise 
an ambulatory instrument, and the revocation of it by 
the testator ought not to revive a former will which 
he has already revoked. If it had not been the testa- 
tor’s intention for the first will to be at an end, he 
would not have revoked it. He killed the first will by 
revoking it with the second, and then when he kills 
the second will by revocation, is it not true that both 
wills are dead? Is a dead man revived by killing his 
slayer? If the slayer is killed is not the result two 
dead men rather than the revival of the first man 
killed ? 

Certainly the last will does not speak the mind of 
the testator because he has revoked it. Can it be said 
that the first will then speaks his mind? It would if 
the two wills comprehended all the possible disposi- 
tions of his property. In such event when he aban- 
doned the last will it could be said that he returned 
to the first. But when possible schemes in every case 
are numberless it cannot be said that because the 
testator has departed from any one scheme that his 
mind has settled upon any other particular one. The 
fact that he revoked his first will when he executed 
the second one shows that he abandoned the first. It 
does not seem reasonable to say that because he aban- 
doned the second that he returns to the first when 
there are an infinite number of other possible schemes 
which he could follow in the disposition of his prop- 
erty if he saw fit to do so. 

From the foregoing, it would appear that our Leg- 
islature should enact a statute to the effect that when 


: 
\ 
| 
1 
] 
i : 
| 
iy 
| 
| 
| 
| 
| 
q 
4 
{ 
H 
1 
i 
H 
H 
| 
| 
ig 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 443 


an express revocation of a will is made by a testator 
in a subsequent instrument that the revocation of the 
subsequent instrument by him does not revive the 
former will. Until such act has been passed the com- 
mon law rule prevails and the revocation of a subse- 
quent will revives a former will unless the contrary 
intent on the part of the testator can be proved. This 
is a dangerous rule because of the fact that the first 
will may be entirely unsatisfactory to the testator, and 
when his subsequent will is revoked he may not even 
remember that the first one is in existence, or he may 
think that it has been destroyed. This rule of the 
common law as to the express revocation of a will by 
a subsequent will does not apply to wills impliedly re- 
voked by operation of law. For example, the will of 
a single woman was revoked, at common law, by her 
marriage, and if she subseequently became a widow, 
this did not revive the revoked will. (40 Cyc. 1212; 
Long v. Aldred, 3 Add. Eccl. 48.) 
6. 

REVOCATION BY CHANGE OF STATUTE.—A 
will is an ambulatory instrument during the life of the 
testator and does not become operative until his death. 
As a result, the rule has been established in many 
jurisdictions that it is affected by a change of statute 
occurring at any time between the date of its execution 
and the date of the death of the testator. According 
to these authorities a statute enacted during the life 
of the testator which changes the method of the execu- 
tion of wills would revoke a will executed only in ac- 
cordance with the law as it existed before the enact- 
ment of such statute. However, such revocation 
would be only an implied revocation; for if the in- 
validating statute itself be repealed before the death 
of the testator the will would be valid as the will never 
became operative during the existence of the statute. 
This rule that a will is affected by a change of statute 
occurring between the date of its execution and the 
date of the death of the testator probably has its in- 
ception in the theory that an instrument executed by 
a testator is not a will until it has been made operative 
by his death. 

In other jurisdictions the reverse of the rule above 
mentioned has been established and in these jurisdic- 
tions it is held that the validity of a will is determined 
by the statute in force at the time of the execution 
of the will. This latter rule seems to be the more rea- 
sonable rule, for it prevents a subsequent statute from 
being retroactive. Under this rule if a testator of 
sound mind execute a will and then years after become 
insane, his will would not be invalidated if a statute 
enacted prior to his death should change the formali- 
ties of the execution of a will, whereas, under the first 
rule above mentioned the testator, being insane, could 
not make another will and therefore he would die in- 


testate. The average person is not posted as to tech- 
nical changes which take place in our laws and for this 
reason, when a statute relating to the execution of 
wills has been changed since the execution of the will, 
a testator may die leaving his will which was in proper 
form when executed but not in proper form at the time 
of his death. Under the first rule above mentioned, a 
will of this kind would be invalidated by such change 
in statute, whereas it would be valid under the second 
rule. Our Legislature should establish the second as 
the rule in Florida whenever it gives consideration to 
another statute of wills. 

In the meantime, however, the rule established in 
most jurisdictions seems to be that a will is affected 
by a change of statute occurring between the date of 
the execution of the will and the death of the testator, 
and this is the rule that will probably be followed by 
the Supreme Court in Florida unless there is some 
statutory enactment on this question, as our Supreme 
Court has already held that a will is ambulatory until 
the death of the testator and takes effect as if exe- 
cuted immediately before his death, unless a contrary 
intent appears. (Schaefer v. Voyle (1924), 88 Fla. 
170, 102 So. 7.) 


7. 


PROBATE OF WILLS.—A will breaks the des- 
cent of property from the testator to his next of kin. 
It may be considered, therefore, as a conveyance; yet, 
before it becomes prima facie evidence of a convey- 
ance, it must be proved or probated after the death 
of the testator. The purpose of probate, then, is to 
establish the will as the identical instrument intended 
by the testator to be his will. Hence, it is necessary 
to present every instrument alleged to be a will to the 
Probate Court—County Judge’s Court—for its consid- 
eration. At common law it was unnecessary to pro- 
bate a will of real estate. Such a will operated as a 
conveyance to the devisee who was thereby entitled 
to take possession. If a contest as to the validity of 
the will arose between a devisee and an heir at law, 
the one not in possession usually tested the validity 
of the will by means of an ejectment suit against the 
other. On the trial of this action, evidence as to the 
testamentary capacity of the testator, fraud, undue 
influence, the formalities of execution, and other ques- 
tions as to the validity of the whole will or the par- 
ticular devise in question was admissible. The decision 
in such action was conclusive between the parties as 
to that question and upon any person subsequently ac- 
quiring title from either of the parties to that action. 
But the decision had no effect on others not parties to 
the suit, nor did it establish the validity of the will 
except as to that particular action. The validity of 


the will could be attacked by others who were inter- 
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ested in a contest resulting from it. Thus, at common 
law, a will might be declared valid in one action and 
invalid in another. 

In Florida, our statute makes the probate of a will 
conclusive as to its validity in so far as it concerns 
personal property but such probate is only prima facie 
evidence as to the validity of a will of real estate. (C. 
G. L. 5474.) Hence, the common law rule is in force 
in Florida in a modified form and for this reason a 
will can serve as a good muniment of title whether it 
has been probated or not. In a contest as to the title 
to land a will could be introduced in evidence as a 
muniment of title although it had not been probated, 
but the burden of proof would be on the person tender- 
ing the will to show that it was a valid instrument in 
every respect, whereas if the will had been probated 
the burden of proof would be on the person opposing 
the will. Thus, in Florida, as at common law, it is 
possible for a will to be declared valid in one action 
involving title to land, and invalid in another. Con- 
sequently a will may be the basis of an invalid title to 
land in one case and a valid title to land in another 
case. This rule ought to be changed by legislative en- 
actment so that no will could be introduced in evidence 
or be considered a valid instrument until it had been 
probated, and such probate should be conclusive as to, 
both realty and personalty, and not subject to attack 
in any court except by appeal or by review in the court 
granting the probate. This would necessarily change 
to some extent our present methods of probate. 

8. 

METHODS OF PROBATE.—Probate in common 
form and probate per testes—in solemn form—are the 
two methods recognized in some of the states of the 
Union for the probate of wills. Probate in common 
form is the admission of the will to probate on the 
oath of the executor or of a witness or some disin- 
terested person, depending on the requirements of the 
statutes in each case, and is temporary pending the 
probate in solemn form. Probate in solemn form, as 
the term indicates, requires the observance of more 
formalities than probate in common form, such as no- 


tice to heirs and proof by all the witnesses to the will, 


if living. No caveat or contest should be required of 
an heir until the will and the petition for probate have 
been filed and notice has been served showing the date 
the will is to be presented for probate. In those states 
where this method of probate is recognized, probate in 
solemn form is conclusive as to all the assets of the 
estate and the will can not thereafter be attacked un- 
less the judgment is reversed or set aside. 

It would be well for our Legislature to provide 
for probate in common form and in solemn form and 
to make probate in solemn form absolutely conclusive 
so that any person attacking the validity of a will 
after it had been probated would be required to at- 


tack it in the court where it was probated for the pur- 
pose of having the probate set aside, and the time for 
attack should be limited. This would leave the will 
a valid instrument and not subject to attack in any 
other court until the judgment probating it had actual- 
ly been set aside by the court probating it or by ap- 
peal fromthe judgment of that court. 
9. 

LEGATEES AND DEVISEES.—Religious, char- 
itable, educational or civil institutions may be named 
as legatees or devisees and our statutes make no lim- 
itation on the quantity of the estate which may be de- 
vised or bequeathed to such legatees or devisees. Our 
Legislature should prevent a testator from bequeath- 
ing or devising more than one-third of his estate to 
such institutions, if he has a wife or child or descend- 
ants of a child or children. Even then such legacy or 
devise should be declared invalid unless the will is 
made at least sixty days before the death of the testa- 
tor. Past history is full of tragedies for heirs, which 
could have been avoided, if this rule had been in effect. 

Under the civil law and under the common law, a 
legatee or devisee who murdered the testator to make 
the will operative, could not take under the will. (40 
Cyc. 1062.) This is a just rule and should be the law 
in Florida. However, as our Constitution forbids the 
attainder of blood and the forfeiture of estate by rea- 
son of conviction of a felony, the common law rule 
would probably not apply. 

10. 

PROBATE PROCEDURE.—tThis article has al- 
ready grown too long, and for this reason it would not 
be proper to discuss in detail a number of other 
changes which probably should be made in our laws 
pertaining to wills, probate procedure, and the admin- 
istration of estates. If any changes in procedure are 
made, it is suggested, in conclusion, that the modern 
idea of ante-mortem probate be given careful consid- 
eration. 

ANTE-MORTEM PROBATE.—The ante-mortem 
probate of wills should not supersede our present post- 
mortem probate; this plan of probate probably should 
be added. For this reason, it is discussed here in or- 
der to call it to the attention of the members of the 
Bar of Florida. After they have given this plan due 
consideration, legislative action can be suggested, if 
they think it necessary. Ante-mortem probate means 
that the testator should be given the privilege of pro- 
bating his own will. After the testator has executed 
his will as usual, if he so desire, under this plan, he 
could petition the Court of the County Judge to pro- 
bate his will, and the court could issue citation and 
service. 

On the date set for the probate, the testator 
could appear with his will, and the court could, then 
and there, determine by examination whether it had 
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been properly executed or not, or if the testator pre- 
ferred he could be given the privilege of executing it 
at that time in accordance with the formalities re- 
quired by law. Thus, the troublesome questions of 
proper attestation and forgery, which often arise on 
the probate of wills post mortem, would obviously be 
forever settled. The testator could then be given the 
privilege of having his will sealed in an envelope and 
retained by the County Judge for safe keeping. Or, 
if the testator felt no embarrassment in making the 
contents of his will known, he could have it recorded 
in a special record kept for that purpose by the Coun- 
ty Judge, which record could be open to public in- 
spection. 

The result of such probate would be to bar for- 
ever the possibility of a wrangle in court after the 
testator’s death as to whether the will was properly 
attested and whether the signature of the testator 
was a forgery. In the event the testator did not pub- 
lish his will and have it recorded as suggested above, 
this, of course, would leave such questions as undue 
influence, testamentary capacity, and mistake as to 
the existence or the conduct of an heir to be consid- 
ered by the court after the death of the testator and 
after the executor had made known the ccntents of 
the will. But, if the testator published his will and 
had the same recorded as outlined above, that would 
assist in settling these questions also while the testa- 
tor was living and could testify. If the heirs saw fit 
to enter a contest, they could be required to do so im- 
mediately, and the testator could be examined as a 
precaution against death, and his testimony made a 
part of the record. Doubtless, heirs would not be so 
ready to hasten into court when they knew they would 
be faced by the testator himself. The testator, under 
this method of probate, could be given the same privi- 
lege of revoking his will, which he is given under the 
post-mortem plan, and he could also be given the 
privilege of making a new will at any time, provided 
he proceeded to have the same probated in the same 
manner as the will he was revoking was probated. 
Very probably, expectant legatees and devisees would 
be very tender in their ministrations if they knew 
they had been provided for by the will probated and 
that the testator had the right to make a change m 
it or revoke it at any time he saw fit. 

The questions of attestation, forgery, testament- 
ary capacity, undue influence, mistake as to the exist- 
ence or the conduct of an heir are the most common 
causes of the contest of wills. Would it not be a great 
advantage to have these questions determined while 
the attestation was fresh in the minds of the wit- 
nesses and while the testator could be present him- 
self to testify and explain his will and prove his testa- 
mentary capacity or re-execute his will if necessary? 
Under such a plan, the unreasonable possibility of hav- 
ing an entire will destroyed and the testator’s inten- 


tions upset by some simple mistake, like his failure 
to sign before the witnesses signed, or their failure 
to sign in his presence, would be obviated. Under the 
ante-mortem plan of probate, if any of these tech- 
nical errors appeared, they could be corrected, but un- 
der the present post-mortem plan of probate, they can 
not be corrected, as the testator has gone never to re- 
turn and his voice is forever stilled. Such errors, in 
the past, probably have caused millions of dollars’ 
worth of property in Florida to take a different course 
from that intended by the testators who had labored 
hard to accumulate the same and who, therefore, had 
the moral and the statutory right to dictate the man- 
ner of its distribution. 

It is conceded that there are many men who, from 
reticence in letting it be known that they had made 
their wills, or from complete confidence in their heirs, 
would not use this ante-mortem plan of probate. In 
such cases, they could pursue the present method of 
making wills and leaving them to be probated post 
mortem. As stated at the outset of this discussion of 
the ante-mortem plan of probate, this plan should not 
supersede the present post-mortem method; it should 
be added probably. 

During early English history, prior to feudalism, 
a religious abhorrence was held by the average man 
against intestacy. If this dread of intestacy existed 
now, the need of the ante-mortem plan of probate 
would be lessened, as men would be more certain to 
see that their wills were executed in proper form long 
before their last days. It is a regrettable fact that so 
many men fail to make their wills, or put off this im- 
portant act, until the hand of death is upon them, 
when they hurriedly try to dispose of the accumula- 
tions of a lifetime. Our experieence and the court 
records demonstrate the result of this neglect. 
Through the medium of wills, the law gives to men 
the privilege of reaching back from the unknown and 
controlling the accumulations they made while living. 
Yet, many good business men who have been extreme- 
ly cautious in their business dealings and particular 
as to their personal affairs die without having made 
wills. Some even attempt to draft their own wills and 
dispose of the earnings of a lifetime, yet these same 
men would not attempt even one important business 
act without expert advice. This most consequential 
act of their business life, on which may depend the 
future happiness of their loved ones and the harmony 
cf family relations, they attempt themselves. Such 
attempts often result in the failure of justice, wastage 
of assets, and prolonged litigation. If men would have 
their wills drawn in the midst of health, when their 
minds were at their best, and then could probate them 
ante-mortem, much of the bitterness sometimes 
aroused in the distribution of estates would never ap- 
pear, and many skeletons would remain undisclosed in 
family closets. 
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ADDRESS ON 
“WHAT IS THE FUTURE OF INTERNATIONAL RELATIONS?” 


Delivered By 
R. A. HENDERSON, JR., of the Fort Myers Bar 
At the Community Congregational Church 
Fort Myers, Florida 
January 10, 1932 


SOME UNDERSTANDING OF INTERNATIONAL 
LAW ESSENTIAL 

In any discussion of International Relations, and, 
particularly of one dealing with the future of Inter- 
national Relations, it becomes essential to ascertain 
and to understand something of the fundamentals and 
nature of International Law and International Rela- 
tios; of the bases or sources of International Law; of 
the history of both International Relations and of In- 
ternational Law; of the responsibility of states; of the 
methods of settlements of disputes; of war and its ef- 
fects; of the fundamental principles of neutrality; of 
Utility as a purpose of International Relaticns. All 
these must be partially understood and consideration 
be given thereto before one approaches a point at 
which one may begin to philosophize as to the future 
of either the business or social contact between states, 
or as to what the rules of conduct of the future shali 
be among the nations in the development and working 
out of either private or public International Law. 


DEFINITION 


Hershey, in his “Essentials of International Pub- 
lic Law”, defines International Law as “that body of 
principles, rules and customs which are binding upon 
the members of the International Community of 
States in their relations with one another, or with the 
nationals of other States’. A simple, but a broad def- 
inition, was given by Halleck as “the rules of conduct 
regulating the intercourse of states’. 


The phrase, “International Law’, was coined by 
Jeremy Bentham in 1780. It has sometimes been 
called “the law of Nations”. In 1625 Grotius published 
his great work, “De Jure Belli ac Pacis”—“The Law 
of War and Peace. 


DIVISIONS OF INTERNATIONAL LAW 
International Law must be divided into Interna- 
tional Private and into International Public Law. Our 

discussion primarily relates to the public phase. 
International Public Law should not be confused 
with International Ethics or Morality, International 
Comity or the Comity of Nations, International Policy 
or Diplomacy, International Private Law or Conflict 
of Laws, and International Administrative Law. The 
subject is easier to understand with these distinctions 
carefully in mind. Perhaps international morality or 


ethics should govern international relations from the 
higher standpoint of conscience, justice or humanity. 
It has been said that “without certain standards of 
international morality, International Law could not 
exist, and many of its principles, (for example, respect 
for treaties), are conditions essential to friendly and 
stable international intercourse”. To a large degree, 
the law of nations is based upon a sense of justice and 
equity among men, but the ethics is by no means 
identical with the law, for International Law does “not 
condemn certain practices and principles, (for exam- 
ple, the right of conquest), which may be clearly at 
variance with ideals of justice and humanity, and it 
includes many rules which originated in interest and 
ccnvenience, rather than in morality”. 


COMITY 

The rules of courtesy, etiquette and good will, in 
the dealing of one government with another on grounds 
of convenience, honor or reciprocity, constitute inter- 
national comity. Because of International Comity, 
even in the absence of express agreement, certain 
diplomatic forms and ceremonies are recognized, and 
faith and credit are given in each state to the public 
acts, records and judicial proceedings of other states. 


INTERNATIONAL RELATIONS 

Diplomacy or policy, in the broader sense, relates 
to objects of national or international policy in the 
conduct of foreign affairs or International Relations. 
Considerations of expediency or national interests 
rather than those of courtesy, humanity or justice, 
generally control these relations, and often its aims 
and methods are wholly unrelated to what the views 
of other nations would suggest as the moral or ethical 
object or procedure. With closer economic contact be- 
tween nations, the standards of diplomatic conduct 
have undoubtedly improved. While the methods em- 
ployed should be consistent with the established laws 
and customs, actually they are often independent of, 
and, sometimes, even antagonistic thereto. However, 
it may be, and undoubtedly is, true that “statesmen 
exercise a wider discretion and feel less bound by legal 
checks and moral standards in the realm of Interna- 
tional Policy and Diplomacy than within the narrow 
field bound by definite rules of positive International 


Law. The abuse of this freedom frequently leads to 
intervention and war’. 
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A dispute has always waged between the theorists 
as to whether International Law is a branch of the 
true law or is a branch of ethics rather than of juris- 
prudence. But “law in jurisprudence is essentially a 


body of customs, principles, or rules for the regulation _ 


of the external conduct of human beings in their rela- 
tion with one another a smembers of a political com- 
munity”, while the guaranties for International Law 
are mainly of a moral nature and rest upon public 
opinion and the law abiding habits on the part of the 
people for their observance. However, International 
Law does not altogether lack sovereign authority. The 
Paris Convention of 1856, and the more recent Hague 
Conferences, the Articles of the League of Nations, 
and the Kellogg-Briand Pacts, are illustrations of the 
exercise of what is almost tantamount to legislative 
powers, and are recognized as binding upon the na- 
tions party thereto, and, as to the first two items, 
are generally obeyed. Notwithstanding the fact that 
a given state exercises its option in becoming a party 
to such a pact or treaty, the form thereof, as well as 
the option to become a party thereto, in nowise de- 
prives such conventions as being essentially acts of 
International Legislation. The establishment of the 
World Court is a live illustration of the marked tend- 
ency in recent years to the codification of international 
principles. 

It is sometimes urged that war is the main sanc- 
tion of the law of nations. Some authorities hold that 
physical sanction or the threat or guarantee of physic- 
al force is an essential characteristic of law, and rea- 
son therefrom that International Law, therefore, is an 
imperfect obligation. Indeed war is an official ap- 
peal only to be justified as a last resort after every 
other mode of attaining redress or justice shall have 
failed. But the art of war has now developed, or will 
soon develop, to a stage where, perhaps, even as a last 
recourse, its indulgence may not reasonably be per- 
mitted to combatants by neutrals. A way should be 
found to preserve even the would-be combatants 
against their own destruction. War of the future will 
probably not be limitable to any given geographic 
area or to any given nations and may not be conducted 
without endangering a world conflagration. . 

So at the threshold of international security lies 
the problem of bringing the peoples of the world to 
realize that the uncontrollable results of any great 
war, that may occur in the future, would be to involve 
all peoples, directly or indirectly, and that the making 
of war has ceased, in the nature of the case, to be the 
business of any nation or member of the international 
family of states, and has become, and is, a problem of 
the civilization of the world. We might reason that 
the solution of this problem lies in the preservation 
of the neutrals from the combatants—but is this pos- 
sible unless even the appeal to war be denied? And 


how shall such an arrangement be preserved, or en- 
forced, if you prefer? 
INTERNATIONAL LAW AS A PART OF 
MUNICIPAL OR STATE LAW 

International Law is a part of the law of each 
nation, and is recognized as such in England and in 
the United States by the many decisions of the courts 
thereof. Chief Justice Marshall declared in the case 
of The Charming Betsy, (2 Cranch, 64, 118): “An act 
of congress should never be construed to violate the 
law of nations, if any other possible construction re- 
mains”, and, in the case of the Nereide, he declared 
International Law to be “a part of the law of the 
land’, and Justice Strong said in the Scotia, 14 Wall, 
170, ‘““No single nation can change the law of the séa. 
The law is of universal obligation and no statute of 
one or two nations can create obligations for the world. 
As all the laws of nations, it rests upon the common 
consent of civilized countries. It is of force, not be- 
cause it is prescribed by any superior power, but be- 
cause it has been generally accepted as a rule of con- 
duct”’. 

THE BASES OR SOURCES OF INTERNATIONAL 
LAW 

The innate or inherited sociability of human na- 
ture, directed by specific human needs and interest, 
is the basis of International Law. Man has always 
had fighting instincts and has struggled for existence, 
and the trends of history revolve around these strug- 
gles, but he has at the same time, as a social and 
political being, discovered and recognized the advan- 
tage of mutual co-operation and organization, and has 
found human progress to be inextricably interwoven 
therewith. 

The history of mankind on earth has shown an 
ever widening circle of social contact, and such con- 
tact is reflected in periods wherein the individual, the 
family, the horde, the clan, nations and confederacies 
have successively predominated. His evolution has 
been away from struggle and competition, and has 
been toward the recognition of interdependence and 
the need of an application of mutual aid and co-opera- 
tion. The tendency would seem unmistakably to be 
toward world organization, and many of the prelim- 
inary steps leading to final world accord in the es- 
sentials of International Relations, are taking place 
and becoming definitely shaped. 

The human need for co-operation and organiza- 
tion has stimulated the growth of customs and led to 
the formation of rules and agreements for the main- 
tenance of durable community interest and peacefvi 
intercourse. 

The utility thereof has been the purpose of inter- 
national relations and has served as its guiding mo- 
tive. The satisfaction of the collective needs and in- 
terest, whether intellectual, moral or material, have 
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led to the accords reached between the nations. As 
these needs have become more varied and imperative 
and as the mutual interdependence has been manifest, 
the utility of an understanding has become more neces- 
sary and the field of these accords has increased and 
the definiteness of these arrangements has become 
better fixed. And so some suitable machinery for the 
better enforcement and observance of these accords 
becomes more imperative. 


PRIMARY SOURCES OF iNTERNATIONAL LAW 


There are two primary sources of positive inter- 
national law: 


1. Custom based upon tacit consent and imita- 
tion; and 

2. Convention or express agreement by means 
of treaties. 


Hershey (Essentials of International Public Law), 
states that 


“In the further development of international 
iaw, motives of utility and a sense of international 
community interest should be allowed to have at 
least as much influence as tradition and prece- 
dents based upon metaphysical conceptions of 
natural law or abstract principles of justice. So- 
cial utility or adaptability to human needs and 
social conditions are thus the ultimate test of in- 
ternational, as of all human law”, 

and so the law of nations tends to become more prag- 
matic and socialogical. 

Thus, we have seen that either through tacit con- 
sent or imitation or by virtue of express agreement 
by means of treaties, there has evolved in the history 
of the world, because of the ever enlarged require- 
ments and contacts of man, a body of concepts, prin- 
ciples and accords, gauging, moulding, restricting and 
always influencing the contact of nation with nation; 
and these are spoken of as International Law. 

LOOKING TO THE FUTURE 

If, in the past, this development has come about 
because of the utility, the convenience and the inter- 
dependence of mankind, somewhat built upon, and yet 
restricted by, tradition and precedent, we may still ex- 
pect tradition and precedent to, in a measure, gauge 
the future development of international relations. The 
influence of these bear upon the educational systems 
and have largely predetermined their concepts and 
doctrines. But the last decade has brought about the 
redirection and shifting of previous world trends. 
Ours is a fast moving age. With the World War there 
came to be crystallized into definite trends and con- 
cepts, elements of human needs, some real, some imag- 
inary. These, in the crucible of time, will be preserved 
to advance our civilization, or be consumed and de- 
stroyed; some, if allowed to grow and develop, may 
indeed erase much of that which the greater portion 
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of the world still calls progressive development, dating 
from the period of the Renaissance. 

There was a backwash from the idealism of Wil- 
sonianism even in the provisions of the Treaty of Ver- 
sailles, and down to the signing of the Pacts of Lo- 
carno in 1925 it seems that much of fear stalked the 
world’s stage, and the spirit of confidence and an ideal- 
ism worked against hatreds and distrusts, which, up 
to that time, would have made the evolving of the 
Kellogg-Briand Pact against war difficult, if not im- 
possible. 

UNITED STATES INFLUENCE 

Something of the influence of the United States 
in world relations should be noted. 

When, in the 17th century, the development of 
the western hemisphere began to be more rapid, the 
pioneers, (the Puritan on the northeastern shores, and 
the Cavaliers and the Huguenots) on the southeastern 
shores of this continent, settled, pushed westward, 
mingled and amalgamated. Lusty seeds of liberty, 
freedom of conscience, the urge for a representative 
form of government, a chivalry of benevolence with a 
missionary’s passion for the extension of these ele- 
ments of principles and endeavor, were brought by 
these pioneers to America’s shores, and were fused as 
the dominating urges of the people that emerged. 

It has been difficult for the outer world to under- 
stand the American mind in action, in which has been 
so peculiarly blended, shrewd commercial and ideal- 
istic social instincts—a shrewd trader of a tenacious 
insistence to an almost absurd extent on the small 
things, (so characteristic of the New Englander), but 
blended with a liberality and benevolence so broad as 
to be beyond general conception and understanding. 
In the projection of the national mind into world af- 
fairs, this idealism has set the standard for world 
leadership, and, in both hemispheres, has announced 
and advanced principles which have influenced and 
controlled much of the intercourse, many of the rela- 
tions and policies, domestic and foreign, of the other 
nations of the world. But much of American effort 
has been interpreted abroad with suspicion. 

MONROE DOCTRINE 

Events have influenced the development of na- 
tional policies, and these policies in-turn have become 
fixed in the development of world trends. Austria, 
Russia and Prussia formed the Holy Alliance “to put 
an end to the system of representative government”. 
The United States, the originator of the modern sys- 
tem of representative government and the leader in 
the acknowledgment of the independence of its neigh- 
bors, and sympathetic with its neighbors’ ideals, felt 
that no European interference could be brooked in the 
Americas. The policy of the Monroe Doctrine was 
evolved and became a safeguard to the western hemis- 
phere and to representative government. 
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The Monroe Doctrine has been and still is a ma- 
jor factor that has gauged the pulse of International 
Relations, and has been a major influence in national 
development in the western hemisphere. Since its 
pronouncement by James Monroe in his message, as 
President, on December 2, 1823, it has been the major 
safeguard in preserving the sovereign independence 
of the nations of the Americas. 

Charles Evans Hughes summarizes this doctrine 
as being opposed 

1. To any non-American action encroaching upon 
the political independence of American States under 
any guise; and 

2. To the acquisition in any manner of the con- 
trol of additional territory in this hemisphere by any 
non-American power. 

This policy is essentially defensive. 

The Monroe Doctrine tended to preserve the sov- 
ereign integrity of the Americas. We need only re- 
call the conditions preceding the Holy Alliance in Eu- 
rope, and those succeeding the American Revolution 
and the principles of government announced in the 
American Constitution to appreciate the far flung ef- 
fect upon Continental Europe and the world at large, 
and of its appreciation of the American genius for 
statesmanship to the end of the betterment of hu- 
manity. Imitation has been the high compliment paid 
to this genius. 

IN THE FAR EAST 

When Caleb Cushing, a member of Congress from 
Massachusetts, was sent as Commissioner, Envoy Ex- 
traordinary, and Plenipotentiary of the United States 
to China, to secure the entry of American ships and 
cargoes into - - - ports, (such ports being those opened 
by the Treaty of Nanking, then just signed by China 
with the English, after the first China-English war), 
“on terms as favorable as those which are enjoyed by 
English merchants”, he evolved in the treaty signed 
with the Celestial Empire at Wanghai, on July 3, 1844, 
principles which announced the policies which have 
governed the so-called western nations of the world in 
their relations with China, namely: 

1. The principles of extra territoriality ; 

2. The preservation of the sovereignty of China; 

3. The avoidance of terms and conditions which 
shall be otherwise than just and honorable to China. 

This treaty, for the first time, permitted the em- 
ployment of teachers of the Chinese language, and 
largely paved the way for the advancement of western 
civilization in the East. 

Again the American influence was felt in the far 
East, following the arrival of Commodore Matthew C. 
Perry, at Yedo Bay, in Japan, on July 8, 1853, with 
three ships of war, with three objects in mind: 

1. To secure protection for the persons and 
property of shipwrecked Americans in Japan; 


2. To open one or two ports to trade in Japan; 
3. To secure the right to purchase supplies, es- 
pecially coal; 
which brought about the re-opening of Japan to world 
intercourse. 


For more than two centuries (1640 to 1853), 
Japan had been isolated or closed to all commercial in- 
tercourse under Japan’s policy of exclusion. Prior to 
adopting its policy of exclusion Japan had had almost 
500 years of unbroken warfare and confusion, but 
peace had been enjoyed by Japan during this period 
of exclusion. However, this policy prevented Japan 
from expanding abroad at that period of time when 
other nations were establishing colonies and conquer- 
ing territorities. Commodore Perry on March 31, 
1854, concluded the Treaty of Kanagowa after nego- 
tiations which were conducted with “friendliness and 
dignity”, and, following which treaty, there was 


brought about the re-opening of Japan to world inter- 
course. 


Commodore Perry perhaps felt that he was lay- 
ing the foundation for an American commercial em- 
pire in Asia and on the Pacific. He appears to have 
been the first American in official position to view, 
not merely the commercial, but the political, prob- 
lems of Asia and the Pacific, as a unity, in the sign- 
ing of this treaty. The “most favorite nation clause’, 
similar to that employed in the Chinese Treaties, was 
included. It was left to subsequent treaties to more 
fully establish the policy of the open door. 


The actions of the United States as to the Philip- 
pine Islands is of such recent date as to be well known. 


GENERALLY 


At the Hague Conference of 1907, nineteen Ameri- 
can states, including the United States, were repre- 
sented, being all, except Costa Rica and Honduras, and 
there was evolved The Hague Convention for the pa- 
cific settlement of international disputes. Following 
this, the Root Arbitration Treaties were negotiated in 
1908 and 1909 with a number of countries, providing 
that differences which may arise of a legal nature, or 
relating to the interpretation of the Treaties existing 
between the two contracting parties, and which it may 
not have been possible to settle by diplomacy, shall be 
referred to the permanent Court of Arbitration at the 
Hague, provided that “they do not affect the vital in- 
terests, the independence or the honor” of the con- 
tracting parties, and “do not concern the interests of 
third parties”. The Bryan Treaties of 1913-14 pro- 
vided for commissions of inquiry leading to settlement 
of disputes. America took the lead in the Disarma- 
ment Conferences, and the Kellogg-Briand Treaty of 
August 17, 1928, is the most advanced of all compacts 
for the outlawry of war. 
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On other than any comercial matters, the spirit 
of this nation uniformly gave it leadership in consid- 
erations of world peace. The nation has not been un- 
mindful of the warning of Washington to avoid for- 
eign entanglements. But this American mind, in ac- 
tion, is typified by the idealism of Woodrow Wilson 
in his pronouncement of the famous Fourteen Points, 
around many of which the warring nations of the 
world, in 1918 and 1919, found common principles for 
the reaching of accords. His noble pronouncement 
primarily emanated from a soul in tune with the hu- 
manitarian. And while business and political America 
has not completely supported the whole Wilsonian doc- 
trine, and political dogma and dissentions repudiated 
his work at home, sentimental America and the social 
needs of the nations may find around his idealism and 
the covenant of the League of Nations, rallying points 
for the common protection of all mankind. The cove- 
nant of the League of Nations is inescapably, to a 
large extent, American in character, and is Wilson’s 
work in particular. 


OTHER TENDENCIES 
But there are other tendencies at large, and all 
is not harmonious. All the world has not kept step 
with the progressive civilization enjoyed in some of 
the nations. The Russians were for many generations 
oppressed and lived under conditions which recent de- 
velopments have proven to have been unwholesome. 
And so this repressed condition of the public mind 
made possible the events closely following the over- 


throw of the Czar, out of which has come the Union 
of Soviet Socialist Republics. 


The civilization of the so-called western world is 
called by Russia, the capitalistic system, and the Ham- 
ilton Fish report indicates the Bolshevist objective to 
be the overthrow of such system, and the imposition 
of its own system without regard to the means em- 
ployed therein. The Bolshevist strength is untried 
and unknown. Its security, within its present domain, 
may or may not be certain. It will undoubtedly have, 
and has had, an influence upon the world, and the op- 
portunity for the extension thereof is made oppor- 
tune by virtue of the reconstructions, the misery, the 
weariness, and depressions now apparently existing 
throughout the universe. 

FAR EASTERN CONSIDERATIONS 
The awakening of the Orient, conditions now 
transpiring in Manchuria and at Shanghai and the 
eventual possible national consciousness of China for 
Nationalism, with its one-third of the earth’s popula- 
tion, and the aggressiveness of Japan must be given 
consideration in the ultimate scheme of things. 


The extension to, and a gradual absorption by the 
Asiatic nations of, western civilization presents so- 
cialogical, economic and other problems, the applica- 
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tion of which, if made secure for the happiness and 
peace of the world, must be tempered by the principles 
of the Sermon on the Mount. 
WAR AND DESTRUCTION 

The development of science and the geographical 
earth shrinkage, following improved transportation 
facilities, has forever fixed the biblical truth that “No 
man liveth to himself alone’. Even so is there de- 
veloping in the mind of man the certainty that war 
may mean complete annihilation; that man’s own in- 
ventions may bring about his own destruction. An 
appeal to the reason of man must presage the pre- 
venting of such a calumny. 


The problem ever is—‘“Is war the last recourse to 
the settlement of disputes?” If the answer is in the 
affirmative, what security remains? 

If the speed of a thousand miles an hour is avail- 
able in the stratosphere, and the very elements yield 
themselves to scientific division, direction and control, 
and poison gases are capable of permanently destroy- 
ing all living things on the face of the globe—then in- 
deed, what is the future of international relations in 
the face of possible war? 


Is it not apparent that an internationalism must 
be evolved, that there must be a universal transition 
to arbitration or some kindred formula for the settle- 
ment of all international disputes; that all causi belli 
must be removed or controlled? Must there be a 
United States or Federation of the World? 


It may be said that the impediments to a world 
order are largely mortal. 


We must ask: Is either the education or stress of 
events, necessary to bring about the next great transi- 
tion to world union, to take aeons or only a very few 
years? And what is the backwash in this transition 
to give the world? We have no accurate yardstick to 
determine the power or the forces which create 
changes not realized until followed with actual develop- 
ments. Will these forces be peaceful, or are they to 
move through weariness, martyrdom and misery? 

What place has race prjudices, patriotisms, ha- 
treds, distrusts, conflict for ascendancy, profit seek- 
ing, religion, education, skepticism, isolated national- 
ism in the transition to or in the scheme of things to 
be? And how is this scheme of things to be speeded 
up, adjourned, influenced or prevented thereby? 

Perhaps political education, education to good will 
and an abandonment of imperialism is at the threshold 
of permanent world peace. 

H. G. Wells asks: 

“How far will modern men lay hold upon and 
identify themselves with this necessity and set 
themselves to revise their ideas, remake their in- 


stitutions, and educate the coming generations to 
this final extension of citizenship?” 
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Again, Wells finds that 
“Religious emotion,—stripped of corruptions 

and freed from its last priestly entanglements— 
may presently blow through life again, like a 
great wind bursting the doors and flinging open 
the shutters of individual life, and making many 
things possible and easy that in these present 
days of exhaustion seem almost too difficult to 
desire”. 

He then thinks that possibly the world might 
have “an effective will for a world law under a world 
government”, and says that 

“In no other fashion is a secure world peace con- 

ceivable”’. 

Mr. Wells asks if the League of Nations, created 
with a covenant of 1919, contains the germ of any 
permanent federation of human effort, and concludes 
that 

“What the world needs is no such League of Na- 

tions as this, nor even a mere League of Peoples, 

but 4 World League of Men. The world perishes 
unless sovereignty is merged and nationality sub- 
ordinated”’ ; 
but finds that 
“The minds of men must first be prepared by 
experience and knowledge and thought.” 
Continuing, he says: 

“Among the things that seem to move command- 
ingly towards an adequate world control at the 
present time, are these: 
“1. The increasing destructiveness and intoler- 
ableness of war waged with the new powers of 
science ; . 
“2. The inevitable fusion of the world’s economic 
affairs into one system, leading necessarily, it 
would seem, to some common control of currency, 
and demanding safe and uninterrupted communi- 
cations, and a free movement of goods and people 
by sea and land throughout the whole world. The 
satisfaction of these needs will require a world 
control of very considerable authority and powers 
of enforcement; 
“3. The need, because of the increasing mobility 
of peoples, of effectual controls of health, every- 
where; 
“4, The urgent need of some equalization of labor 
conditions, and of the minimum standard of life 
throughout the world. This seems to carry with 
it, as a necessary corollary, the establishment of 
some minimum standard of education for every- 
one; 

. “5. The impossibility of developing the enormous 
benefits of flying without a world control of the 
air-away.” 

Mr. Wells thinks that an attainment of the fed- 
eration of all humanity 


“together with a sufficient measure of social jus- 
tice, to insure health, education and a rough equal- 
ity of opportunity, to most children born into the 
world, would mean—such a release and increase 
of human energy as to open a new phase in human 
history” ; 

that 


“all over the world there would be a setting free 
of human capacity, such as has occurred hereto- 
fore only in small places, and through precious 
little phases of prosperity and security”; 

that 


“a world with something like a secure internation- 

al peace and something like social justice, will 

fish for capacity with the finest net of universal 

education, and may expect a yield beyond com- 

parison, greater than any yield of able and bril- 

liant men that the world has known hitherto” ; 
and 

“It is such consideration as this indeed which 

justify the concentration of effort in the near fu- 

ture upon the making of a new world state of 
righteousness out of our present confusions ;” 
and believes 

“To picture to ourselves something of the wider 

life that world unity would open to men, is a very 

attractive speculation.” 

Does the genius of the American mind and the 
American principle of representation in government 
furnish the genius from which might be developed 
some fair solution? 

ELEMENTS IN THE SOLUTION 

But the ultimate solution must embrace the eco- 
nomic, the social, the metaphysical. Our earth was 
God enriched for the utility of mankind. Reasonably 
fair equality of opportunity must be preserved, and 
this necessitates a comprehension and application of 
political and social elements that are difficult to ob- 
tain, the nature of which itself, is subject to dispute— 
for who can say whether these things are of them- 
selves absolute or relative? 

Among the objectives are 

The enjoyments of the fruits of the earth; 

The opportunity for profitable and regular em- 
ployment ; 

The opportunity for leisure; 

The curtailment of self-indulgence at the expense 
of society ; 

The guaranty of reasonable security in old age; 

Opportunity for social contact and education; 

The safeguarding of health; 

Opportunity for the evolution of the race on the 
upgrade; 

These and other things may not all be govern- 
mental, but they are interwoven in the national and 
international relations of the future. 
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H. G. Wells, in a recent article, seriously ques- 
tions the ability of governments to maintain the safe- 
ty of transportation, or to police society or to keep 
secure the right of private property within a period 
as nearly distant as fifty years from now unless rea- 
son and action are applied in moving forward into a 
more secure internationalism. But Mr. Wells points 
out, that courage, reason and honesty, and the will to 
face the facts squarely and without disillusionment is 
at the threshold of the preservation of what we choose 
to call our civilization. 
SOME CHANGES ESSENTIAL 

This civilization is recognized as imperfect, and 
conditions, daily passing under the eyes of the most 
urbane and self-complacent, crowd upon their atten- 
tion the necessity for some revision in the present or- 
der of things. 

Will some international tariff commission hold 
the power to permit only given developments in fixed 
places, and deny agriculture, horticulture or commerce 
to other areas to insure a balance of trade, an oppor- 
tunity for employment, a reasonable return for the 
commodities, price levels, employment and an adequate 
but not oversupply ? 

Will the right to levy import and export duties 
be denied to the various states and be wholly reserved 
to an international commission? 

Will a world bank be established, or evolved from 
the present institution, either to clear, denominate, 
modulate, or otherwise control a universal fiscal sys- 
tem, credits and finance? 

Will Esperanto or some other universal language 
prove essential for international intercourse? 

Will some predominant religion impose itself upon 
the world or will the right of free and public worship 
be preserved? 

Is it possible that all religion may be placed under 
some international ban? 

Will there be a fusion of all religions in some 
great revival of awakened civic world consciousness? 

Will women and children be communized in order 
to effect an ultimate blending of all the human races 


versal strain? 


How, if necessary, will the enforcement of the 
ultimate promulgation of International Law be pre- 
served, and how will the executive branch, should a 
World Federation be established, effectually police the 
universe? ; 

Will a theoretical equality of man or some cast 
system supplant the present social order? 

Is the principle of private property and the sancti- 
ty and security thereof to be replaced by some other 
notion? 

It is doubtful if we may now be sure of tendencies. 
There is no condition of chaos, but there are in numer- 


and the fusion of all people into some more or less uni- 
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ous places ever recurring threats thereof. Who can 
say if our civilization is to fail? Who can point to 
the missing links in the world’s chain of security and 
say how and of what shall these be welded? 


POLITICS ESSENTIAL 

As government is essential, so is politics a pre- 
requisite of government—politics in the true sense, 
which is defined as the science of government. Among 
the contributing factors to the fall of previous civiliza- 
tions was the relaxing by the citizenship thereof, of 
a lusty and vital interest in the selection and the con- 
trol of parties and principles set up for their govern- 
ment. Decadence has kept step with a laxity of in- 
terest. The perversion of politics from the true to 
the abortive sense has preceded the fall and the prob- 
lem of the future is now as great as it has ever been 


in the past. 


But hope should be taken in the genius of man 
as equal to the emergencies, and, with unselfish tol- 
erance, with an eye single to the interests of humani- 
ty, as such, with a liberal application of the principles 
of the Sermon on the Mount, let us hope that we may 
look to the future with a zealous motivated course di- 
rected by the better things of American idealism, to 
the end that humanity may be served, that our own 
contributions to international relations, shall hold sa- 
cred the blessings of peace, and sanctify good will to- 
ward men; that with a courage ever undaunted, but 
with the respect for the innate rights of other view- 
points and philosophies, keeping our own house in or- 
der, we shall lend an ever helpful hand to curative 
measures abroad, and crystalize into action world 
tendencies toward the safe evolution of -international 
relations so as to ever make more universally avail- 
able the common benefits Godgiven to mankind—the 
enjoyments of the fruits of the earth, the opportunity 
for profitable employment, the opportunity for leisure, 
the opportunity for the extension of education and 
the development of culture, of genius, of travel; to in- 
sure the curtailment of self-indulgence at the expense 
of society, and reasonable security to old age; the en- 
largement of opportunity for wholesome social con- 
tacts, and opportunity for the certain evolution of the 
race to better things for the fuller and more certain 
enjoyment of the bounties of earth and the fruits of 
labor. 


CONCLUSION 

In the new order to be established in the world, 
its watchword, its slogan, its embodiment, its purpose, 
its conception, its end, its sine qua non, must be Hu- 
manity. One prophecy may be made: If the new order 
is so conceived, applied and maintained, civilization 
will endure. Any failure thereof will always, to that 
extent, undermine its one solid foundation, and preju- 
dice always its future. 


| 
al 
] 
> 
i 
pal 
q 
| 


